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Error. 


FARROR, (Fren.) Erreur, ſignifies 

, an Error in Pleading, or Proceſs, 
Se. whereupon, the Writ which is 
brought for this Overſight, is called a 
Writ of Error, in Latin de Errore Cor- 
rigendo, And a Writ of Error, is a 
Writ which iſſues out of Chancery, and 
lies where any one 1s grieved by any Er- 
ror in the Foundation, Proceeding, or 
Execution 'of a Suit, in any Court of 
Record, having Power to hold Plea of 
Debt, or Treſpals above forty Shillings. 
und when it is directed to the Court 
of Exchequer, it is returnable into the 
Fxcheguer Chamber. 


Yor II. A 2 Ang 


Errir, wil. 


Writ of Error, 
V hat. 


vw 


4 Error. | 
The Metbodol And the Method of ſuing a Writ of 


lung the Writ 5 . 
Kere. Error is as follows. 5 


Firſt, go to the Record of the Judg- 
ment, and from thence take a Note of 
the Names and Additions of the Plaintiff 
and Defendant, and the Cauſe of Acti- 
on; then go to the Curſitor's Office, 
and deliver him the Note, and tell him 
where you would have it returned, and 
he will make out the Writ of Error and 
get it ſealed with the great Seal of Chan- 


cery. 


The allowing When the Writ of Error is made 
the Weit. out and ſealed the it be in Term Time, 

the Plaintiff is to move the Court 
. by his Council to have it allowed; but if 
| it be in Vacation Time, the Writ muſt 
be brought to the chief Baron, if he be 
in Town, and thereupon he indorſes his 
Allocatur ;_ but if he be not in Town, 
the Writ is generally to be ſigned by the, 
two other Barons, if they be both in 
Town, if not, by one of them. 


Time for givng When the Writ of Error is allowed, 
Fan anc Execu- jt is to be filed in the Office of Pleas ; 
not givenin and if it be in Term Time, and the 
0 Defendant in the Judgment be Plaintiff 
in the Writ of Error, the Plaintiff in 

the Judgment may by his Council move 
the Court, that the Defendant may give 

Bail to his Writ of Error in four Days, 

or that Execution may iſſue, and if he 
does 


| Error. 

does not in that Time give Bail, (if it 
be in a Caſe where Bail by Law is re- 
quired) the Plaintiff may take out Exe- 
cution without further Motion. 


If it be in Vacation Time, and the 
Plaintiff in the Writ of Error, or De- 
fendant in the Judgment, doth not in 
four Days put in ſufficient Sureties to pro- 
ſecute the ſame with Effect, the Officer 
of the Court, will, if applied to, iſſue 
Execution of courſe; and in either of 
theſe Caſes, the four Days are running 
Days, and twenty four Hours Notice is 
to be given of ſuch Bail, as in other 
Caſes is uſual, | 


The Recognizance is to be entered in The Recognis 
the Bail Book, which is kept in the Office e. 


of Pleas; and when the ſame 1s ſo enter- 
ed, the Bail that was given to the Action 
(it any) is thereby diſcharged. Sed 
Quære. See page 19, Vor. 2. 


And note, if Execution has iſſued on 
the Judgment, if it be not executed, or 


The Writ of 
Error a Super ſe- 
deas to the Exe- 


begun to be executed, on ſhewing the cution. 


Writof Error to the Sheriff, or on giv- 
ing Notice thereof to the Plaintiff, in the 
Judgment, or his Attorney, or to the 
Sheriff, the Execution is to be ſtayed ; 
for the Writ of Error as ſoon as it is ſeal- 
ed, is, in it ſelf, a Super/edeas thereto 
and this 1s the conſtant Practice at this 
Day, notwithſtanding a Rule was made 
A 3 | 


The Uſe of the 


Recog nizance. 


Ne cord tranſmit- 


Error. 


the 1 3th of February, 1726, that from 
thenceforth, no Writ of Error, tho' al- 
lowed by the Court, ſhall be a Super ſe- 
deus in any, Caule,., until ſuch Time as 
Bail ſhall be given thereon, except in 


ſuch Caſes, Where Bail by Law 1s not 


e to be given. But note, if 
Execution be executed, after the Writ of 
Error is. allowed, there muſt iſſue a S- 
per, ſedeas, quia Executio improvide emana- 
vit, with a Clauſe of Reſtitution. And, 

I preſume, this Rule. is to. be underſtood 


in 1 this Senſe, 10 


"The YG wn he Recognizance unto. 


9 4 141 << ».4 


the Plaintiff in the judgment, is, that 
in Caſe the Judgment be affirmed upon 


5 the Error, then the Plaintiff in the udg- 


d to the Hx- 


c/ equer Cham- 


b. 1 


ment, is at Liberty to take out a Writ of 


Scire fagias, upon the Recognizance, a- 
gainſt the leveral Parties bound thereby, 
in Caſe the Plaintiff in the Writ of Error 
doth not give him >atisfaction, 


When the Writ of Error is allowed, 
and a Recognizance entered into, as a- 
foreſaid, the Plaintiff in the Judgment 
may. as ſoon as he has made up his 
Judgment, move the Court by his At- 
torney, that the Defendant may tranſmit 


the Record to the Excheguer Chamber ; 


and if the Defendant doth not in four 
running Days (Sundays and Dies non 
excepted) - comply with. this Rule, the 
Plaintiff may iſſue Execution againſt hint: 

with- 
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Error. 


without further Motion. And the Plain- 
tiff in the Judgment, is neither obliged 
to ſerve the Defendant with this Rule, 
nor to give him any Notice thereof. - 


The Record or Roll of the Judgment 
itſelf, is not to be brought before the 
Judges of the Exchequer Chamber, with- 


out Command or Order of Court but 


the Plaintiff in the Writ of Error, is to 
get a Tranſcript made of the ſame, in 
the Form of a Roll and on this Tran- 
ſcript, the Writ of Error 1s to be enter- 
ed Verbatim, and he is then to lodge or 
file the ſame with the Clerk of the 
Errors. h 


The Parties, upon the Removal of the 
Record by the Writ of Error, have no 
Day in Court given to either of them; 
wherefore, if the Plaintiff in Error delay 
to aiſign his Errors, the Detendant hath 
no Way to compel him, but by ſuing 
out a Scire factas quare Executionem, &C. 
And if upon inch Sire facias, there ſhall 
be a Scire feci or two N1h1ls returned; the 
Defendant in Error may then move the 
Court of Exchequer Chamber, that the 
Plaintiff may appear and aſſign his Er- 
rors before the next Sitting, or that the 
Defendant in Error may have Judgment, 
and thereupon, and uponReading the Re- 
cord, Scire facias, and Return, a Rule is 
conceived to that Purpoſe, and entered 
in the Court-book, by the Clerk of the 
Errors. And if the Plaintiff in Error, 

A 4 doth 


% 


The Tranſcript 

of the Record to 
de ſent up to the 
Exchequer Chain- 
ber. 


Sire faciat quare 
Executimting, &c. 


8 Error. 


doth not appear and aſſign his Errors, or 
plead to the Scire facias before the next 
Sitting, the ſaid laſt Rule may then on 
Motion be made abſolute, and then the 
Nonſuit. Plaintiff in Error is become nonſuited, 
and the Defendant ſhall have Judgment, 
quod habeat Executionem, &c. and ſhall 
3 his Coſts, and the Record ſhall be 
remitted. | 


Sec e The uſual Courſe is to aſſign general 

8 Errors; which are to be ingroſſed on 
Parchment, and to be ſigned by Council 
and Attorney, and are to be filed with 
the Clerk of the Errors. 


When the general Errors are filed, 
the Defendant in Error is to take out a 
Copy of the ſame, and may then imme- 
diately by his Council, put a Rule on the 
Plaintiff, to make out Copies of the Re- 
cord, and to aſſign his Errors by the next 
Sitting; for the Court is not bound to 
enquire of the Errors, if the Party does 
not ſnew them: And if the Plaintiff 
does not by that Time aſſign his Errors, 
the Defendant may then by his Council 
move another Rule, that the Plaintiff 
ſhall aſſign his Errors by the next Sitting, 
or that the Judgment ſhould be affirmed, 
and the Cauſe remitted; and if the 
Plaintiff neglects to aſſign his Errors by 
that next Sitting, the laſt Rule may on 
Council's Motion, and a Certificate of 
no Errors aſſigned, be made abſolute. 
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Error. 


If the Plaintiff in Error ſhall aſſign 
ſpecial Errors, they are to be expreſſed 
by an Erratum eft in hoc, &c. and to be 
engroſſed on Parchment, and to be fign- 
ed, and filed in the fame Manner that the 
general Errors are; and the Defendant 
is to take out a Copy thereof; and if on- 
ly Matters of Law be aſſigned, the De- 
fendant may forthwith plead to the Er- 
rors aſſigned the general Iſſue null e/t 
erratum ; and may then by his Council 
put a Rule on the Plaintiff to make out 
Copies of the Record, and to maintain 
his Errors by the next Sitting; and if he 
neglects to maintain his Errors in ſuch 
Time, as is before limited for aſſigning 
Errors, upon Motion of Council, and 
Certificate of the Plaintiff not having 
maintained his Errors, the Judgment 
will be affirmed, and the Record remit- 
ted as aforeſaid. | | 


If the Plaintiff appears to maintain 
his Errors, he is to bring with him a Co- 
py of the Record for the Judges, or he 
will not be heard, 


If Matters of Fact are alleged in Er- 
ror, as Nonage, Death of the Plaintiff, 
Sc. a proper Plea muſt be made thereto, 
and Iſſue thereupon taken and tried, as 
in any other Iſſue. See Jacob's Law 
Dif. Tit. Error. 


If 


9 


Special Error 


General Iſſues 28 
zxllo eſt erratum. 


Matter of Fact 


alleged in Error. 


10 


Certi;rayi or 
Writ of Dimi- 
nution, 


The Plaintiff in 
Error, regularly 
to bring it. 


How it is to be 
-eturned. 


&rror. 


If ſome Part of the Record be not :-- 
turned, a Certiorari, or Writ of Diminu- 
tion muſt be prayed to bring it into 
Court. And when the ſame 1s granted 
by the Judges of the Exchequer Cham- 
ber, a Motion is to be made by Counc!! 
in the Court from whence the Record 1s 
removed, to have the fame received 


there. And when the whole Record 1s 


returned, the Defendant by his Council 
may inform the Court of Exchequer 
Chamber thereof, and move that the 
Plaintiff may aſſign his Errors (if any) 


by the next Sitting, and then proceed as 


in Page 7, Vol. 2. 


Note, the Plaintiff in Error, is regu— 
larly to ſue out the Certiorari, or Writ 
of Diminution, and the Defendant may 
put a Rule on him for that Purpoſe, and 
to have the ſame returned by the next 
Sitting; and if the ſame be not then re- 


turned, the Plaintiff, unleſs he ſhews ſuffi- 


cient Cauſe to the contrary, will be non- 
ſuited. 


The Return of the Writ of Diminu— 
tion, is drawn up in the Office of Pleas, 
and is to be ſigned by two of the Barons, 
of which the Chief Baron is to be one; 
and if a Schedule be annexed to it, Which 
frequently happens) it is to be ſigned by 
the Clerk of the Pleas. 


No 
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granted 
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Error. 


No Perſon can bring a Writ of Error 
to reverſe a Judgment, who was not Par- 
ty to the Record, or privy thereto, as 
Heirs, Executors, or Adminiſtrators, or 
who was not injured by the Judgment, 
and therefore to receive Advantage by 
the Reverſal thereof. 1 Kall. Abr. 747. 


Dyer, 90. | 


So a Writ of Error docs not lie againſt 
any, but him who is a Party or privy to 
the firſt Judgment, his Heirs, Execu- 
tors, or Adminiſtrators. 1 Roll. Ar. 


749. 2 Bac. Abr. 195. 


If there be Judgment againſt two, one 
alone cannot bring a Writ of Error, for 
all the Defendants ought to join in the 
Writ; and if one of them refuſes, he 
muſt be ſummoned and ſevered ; for 
otherwiſe this Inconvenience would en- 
fue, th 19k every Delendant may bring a 
Writ of Error by himſelf, and by that 
Means Aclay the Plaintiff from his Exe- 
cution for a long Time, and from hav- 
ing an) Benefit of his Jud gment, tho 
it mi 7ht be Affirmed once or oftener. 
3 Miu 134. 2. Bac. 199 


ut if in Treſpaſs againſt three, there 
is judgment agair ſt two of them hy De- 
fault, "and the third miſtifes, and it is 
found for him, the two only may bring 
a Writof Error; for he for whom the 


Judgment is, cannot fay that the Judg- 


ment 


11 


Who may bring 
a Writ of Error. 


Againſt whom it 
lies. 


Judgment a- 
gainſt two, one 
only cannot 
bring a Writ 

of Error. 


In Treſpaſs a- 
zainfſt tree, if 
one Juſtifh: be, 
Ot ther, fo may 
bring a Writ ot 
Lrror. 
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The Bail cannot 


' have Error on 


the judgment a- 
gainſt the Prin- 
eipal, nor the 


Principal on the J 


Judgmentagainſt 
the Bail. 


Writ of Error 
may bear Teſt 
before the Judg- 
ment was given 
but the Judg- 

ment mult be be- 
fore the Return. 


26th June 1672. 
RULE. 
Attorney giving 
Directions for a 
Writ of Error, 
defore Judgment 
given, to be ſuſ- 
pended for a 

Term. 


Error, 


ment was to his Prejudice. 1 Lev. 210 


2 Bac. 199. 


If there be Judgment againſt the Prin- 
cipal, as alſo Judgment againſt the Bail, 
the Principal cannot have Error on the 
udgment againſt the Bail, nor the Bail 
on the Judgment againſt the Principal ; 
nor can they join in a Writ of Error, 
any more than 'Tenant for Life, and he 
in the Remainder can join in ſuch a 
Writ ; for theſe are ſeveral Judgments, 
and affect diſtinct Perſons. 1 Rol. Abr. 


749. 2 Bac. 199. 


It was formerly holden, that a Writ 
of Error could not be brought before 
the Judgment given, and if it bore Teſt 
before, it was no Super ſedeas, for the 
Words of the Writ are Si Judicium Redi- 
tum, fit, Sc. But it ſeems now agreed, 
that a Writ of Error that bears Teſt 
before the Judgment, is good, and this 
is the uſual Courſe for preventing and 
ſuperſeding Execution; but the Judg- 
ment muſt be given before the Return of 
it, though it may be returnable the ſame 
Term in which Judgment is given. x 
Rol. Abr. 749. 1 Mod. 212. 1 Vent. 255. 
2 Bac. 199. | 


But a Rule was made the 26th of June 
1672, That no Attorney of this Court 
ſhould from thenceforth, ſue out or give 
any Directions or Precipe to the Curſitor, 


for the making out, or iſſuing of, any 
Writ 


Frror. | 13 


Writ of Error returnable into the Ex- 
chequer Chamber, before the Court give 
a Rule for judgment, under Penalty 
of being ſuſpended his Practice for a 


Term. 


Where judgment is not given, the Judgment not 
i . given, the ſpecial 
ſpecial Matter may be returned, (viz.) Mater may be 


that no Judgment was given. 1 Sid. 466. returned. 
1 Vent. 96. 2 Bacon, 199. | 


— 5 3 0 How far a Writ 
A Writ of Error is a Superſedeas from 5 


the Time of the Allowance ; but if a Writ gerda. 
of Execution be once executed, it may 


be returned. 1 Salk. 322. 


The Plaintiff in Error cannot aſſign The Plaintiff in 
Error in Fact, and Error in Law together; fen Ene in 
for theſe are diſtinct Things, and require Fa& and Error 
different Trials, viz. Matters of Fact to . 
be tryed by a Jury; and matters of Law, 

i. e. thoſe appearing upon the face of the 
Record, by the Judges before whom the 
Record is removed. 1 Rol. Abr. 761. 


Tebv. 58. 2 Ba. 217. 


If the Plaintiff in Error aſſign Error If he does theDe- 
in Fact, and Errors in Law, which are {pt is to De- 
not aſſignable together, and the Defen- plicity, for if he 
dant in Error pleads in nullo eft erratum, „ 
this is a confeſſion of the Error in Fact, the judgment 
and the Judgment muſt be reverſed „ 
for he ſhould have demurred for the du- 
plicity. Style, 69. 1 Lev. 76. Salk. 268. 


6. Mod. 113. 206. 2 Bacon, 218. Carth. 
338. 9. 8 
Alſo 


: 

1 
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Error in Fact 
when well al- 
ſigned, iſſue to be 
joined upon it. 


Error in Fact ill 
aſſigned or Error 
in Fa& aſſigned 
that is not aſ- 
ſignable, in nullo 
eſtErratum plead- 
ed ſhall be taken 
only for a De- 
murrer. 


Nothing can be 
aſſigned for Error 
that appears con- 
trary to the Re- 
cord. 


Ot aſſigning that 


for Error vrhich 


is for the Parties 


advantage. 


1 


Error. 

Alſo if Error in Fact be well aſſigned, 
in nullo eff Erratum is a Confeſſion of it, 
for the Defendant ought to have joined 
Iſſue upon it, ſo as to have it tryed by 


the Country. 1 Sd. 93. Raym. 59. 
2 Bacon 218. 


But if an Error in Fact be ill aſſigned 
or if an error in Fact that is not aſſign- 
able, be aſſigned, if in either of theſe 
caſes, in nullo eft erratum is pleaded, 
it ſhall not amount to a Confeſſion, but 
ſhall be taken only for a Demurrer. Co. 
a een Raym. 231. Os. 
Car. 12. 29. 52. 421. 1 Rol. Abr. 758. 
Felt: #8. Carts. 967. 1 Vent. 252. 
3 Keb. 259. 1 Lev. 76. See 2 Bacon, 
218. | 


It ſeems a general Rule, that nothing 
can be aſſigned for Error that contradicts 
the Record ; for the Records of the Courts 
of Juſtice, being Things of the greateſt 
Credit, cannot be. queſtioned but by 
matters of equal Notoriety with them- 
ſelves; wherefore, though the Matter 
aſſigned for Error ſhould be proved by 
Witneſſes of the beſt Credit, yet the 
Judges would not admit of it. 1 Kol. 
Abr. 757. 2 Bacon, 218. EET 


It alſo ſeems agreed as a general Rule, 
that a Man cannot reverſe a Judgment 
for Error, unleſs he can ſhew that the 
Error was to his Difadvantage. And 
therefore, a Man cannot aſſign Error in 

Proceſs, 


Error. 


' XZ Proceſs, or Delay, which is for his own 


F Advantage. F. N. B. 21. 8 Co. S 


But a Man may aſſign the Want of a 
Warrant of Attorney, of his own At- 
torney, though it be his own Default. 
1 Rol. Abr. 760. 2 Ba. Abr. 220. 


But if the Error be the Default of the 
Court, though it be for the advantage 
of the Party, yet the Party that hath Be- 
nefit by it, may aſſign it for Error, for 


the Courſe of the Court ought to be oh- 


ſerved. 8 Co. 59. 1 Kol. Abr. 759. 2 Ba. 
Abr. 220. 3 r 6 


A Man fhall never aſſign that for 
Error which he might have Pleaded in 
abatement', for it ſhall be accounted 


his Folly to neglect the Time of tak 
ing that Exception. Carth. 124. 1 Salt. 


28. 


Alſo, if there be an Omiſſion of any 
Writ or Proceſs, or one Writ awarded 
in lieu of another, yet if the Judgment 
he. not given thereupon, but after the 
Party appears and pleads to Iſſue, and 
Judgment 1s given upon the Verdict; 
this is not erroneous, becauſe he had 
not taken advantage of this before 
pleading. to Iſſue. 1 Rel. Abr. 779, 780. 
Cro. Eliz. 83. 167, Style, 237. 1 Vent. 
220. 249. 2 Bacon, 221. | 


But 


15 
Warrant of At- 


torney. 


But the De- 


fault of the Court 


may be aſſigned 
for Error. ö 


Where the Mat- 
ter aſſigned as 
Error is aided by 
not being taken 
advantage of in 
proper Time. 


And where by 
the app arance 
oi the Farty, 


16 


Appearance no 
aid on a Scire 
faciar. 


Where Matters 


aſſignable for Er- 
ror are aided by 
a Releaſe. 


Where by Con- 
fent of Parties. 


idem. 


Error. 


But a Scire facias upon a Judgment 
differs, and a Fault therein will not be 
cured by Appearance, for this is the Foun- 
dation, and quaſi an Original; and if an 
Original ſhould bear Date on a Sunday 
or other like defect be therein, it would 
not be helped by Appearance. 1 Rol. 
Abr. 780. 1 Fol. Rep. 205. 2 Bacon, 
222. | 


If the Plaintiff recovers more Damages 
than he has declared for, as if he De- 
clares for 40]. and the Jury give him 
491. though this be Error, 3 if before 
Judgment he releaſes the Overplus, he 
may take Judgment for 40l. 10 C. 115. 
2 Ba. 223. | 


If a Yenire facias be awarded to the 
Coroners, where it ought to be to the 
Sheriff or the Viſns cometh out of a 
wrong place, if it be per Aſſenſum Partium, 
and fo entered of Record, it will ſtand 
good. Co. Lit. 125. b. 2 Bacon, 225. 


Upon this Rule it hath been adjudged, 
that an Action in its own Nature Local, 
may, by Conſent of Parties, be tryed in 


a different County; ſo if it be doubtfiul 


in which of two Counties the Action did 
ariſe, it may be tried by a Jury from 
both Counties; and this being done by 
aſſent, can be no Error, for the Rule 
herein, is, Conſenſus tollit Errorem; but 


then the Conſent muſt be entered on 
| | | Re- 
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Error. 1 


Record. 1 Rol. Abr. 787. 2 Rol. Rep. 
be 166. 2 Bacon. 225. 


8 The Defendant in Error may plead a Rank pleaded 
2y AReleaſe of all Errors, or a Releaſe of 
d all Suits, and theſe Pleas if found for him 
> will for ever bar the Plaintiff in Error. 
i Rol. Ab. 788. 


t 

The Defendant in pleading a Releaſe, Ividem. 
s muſt lay a Venue; but though it be il! 
. = leaded, yet if there are not Errors, the 
1 = Judgment will be affirmed. 1 Salk. 268. 
» = ©6 Mod. 206. 2 Bacon, 225. 
=_ So where by a Writ of Error the midem. 


Plaintiff ſhall recover or be reſtored to 

any perſonal Thing, as Debt, Damage, 

and the like; a Releaſe of all Actions 

perſonal, is a good Plea. And when 

Land is to be recovered or reſtored in a 

Writ of Error, a Releaſe of Actions, 
3 real is a good Bar; but where by a 
5 Writ.of Error the Plaintiff ſhall not be 
reſtored to any perſonal or real Thing, 
a Releaſe of all Actions real or perſonal 
4 is no bar. Co. Litt. 288. B. 8. C. 152. 
* 1 Rol. 788. 2. Rol. 405. 2 Bacon, 
3 225. | 


EFT EET EI = 8 

F of X33 "1 % 2 $2 DR ND 1 A 1 
CCC 4 e 555 ». > 027 ob RH —2 e 

Ce” ED SIE SIO Ee "IE He of * ROS 9 as 75 . = PASS 
WR. Is no, Abe. Men ß % ˙ 0 Ü i;WÄ PI N 
w 1 N $ JE SAL WoL ISA Fs & 7g > as 78 Y 


If the Judgment be given againſt a Judgment forthe 
Defendant, and he brings a Writ of a Writ of Exor 
Error, upon which the Judgment is re- bought by him. 
verſed, the Judgment ſhall only be, quod | 
Judicium reverſetur; for the Writ of Er- 

ror 


18 


Judgment for the 
Plaintiff upon a 
Writ of Error 
brought by him, 


How the Deſen- 
dant in Error 

may proceed if 
Judgment be af- 
firmed, 


Bail in Error, 
how liable. 


Error. 


ror is brought only to be eraſed and dil. 
charged from that Judgment. 


But if judgment be given againſt the 
Plaintiff, and he brings a Writ of Error, 
the Judgment ſhall not only be reverſed, 
but the Court ſhall allo give ſuch Judg- 
ment, as the Court ſhould have given; 
for the Writ of Error 1s to revive the firſt 
Cauſe of Action, and to recover what he 
ought to have recovered by the firſt Suit 
wherein erroneous Judgment was given. 
2 Ba. Abr. 2 230. 


It the Judgment be affirmed upon the 
Writ of Error, the Defendant in Error 
may proceed, by taking out Execution 


on the Afirmetur, or "by bringing an 


action of Debt on the Judgment ; or he 
may - profecute the Bail by Fire facias 
upon their recognizance, 2 Fol. Entr. 


Eng. 373. 378. 


If A. belinds a Writ of Error upon a 
Judgment obtained againſt him, and 
B. enters into Recognizance conditioned 
that A. ſhall proſecute his Writ of Error 
with effect, and if Judgment ſhall be 
affir med, that he ſhall pay the Condem- 
nation, Se. and after the Judgment is 
afar med, B. cannot render A. the Prin- 
cipal, for this Manucaption is not to 
render the Body, but to pay the ot, 
I on Ar. 212. 


If 


Error, 19 


If A. becomes Bail for B. in an in- Didem. 
ferior Court, and there Judgment is 
given for B. and thereupon the Plaintiff 
brings a Writ of Error and that Judg- 
ment is reverſed, and Judgment given 
for the Plaintiff againſt B. the Bail is 
liable; for when the firſt Judgment is 
reverſed, it is as if that Judgment had 
never been, and as if at the firſt the 
Principal had been condemned in the 
inferior Court. 1 Ba. Abr. 212. 


If after Judgment in a Scire facias Ibidem, 
againſt Bail, the Judgment againſt the 
Principal is reverſed, there is no reverſal 
of the Judgment againſt the Bail, becauſe 
it is a collateral Judgment by itſelf; but 
the Bail may be relieved by Audita Que- 
rela. 2 Ba. Abr. 232. | _ 


If in an Action of Account Judgment No Writ of Er- 
8 | s ror on a Judg- 
is given Quod computet, and thereupon the ment Quad (an 


Defendant brings a Writ of Error, yet W 

. £ - ol 0 
the Record . ſhall not be removed until Account be ſet- 
the entire Matter of the Account be De- led. 


termined, ne Curia Domini Regis deficeret 


in Juſtitia exhibenda. See 2 Ba. Abr. 


192, and tlie ſeveral Caſes there 
ek. 


Error brought by the Plaintiff on a Error ons Judg- 


ment for Defen- 


Judgment in Ejectment on a ſpecial Ver- gant in Eject- 


dict for the Defendant agreed per totam Wenn en nnen 
Curiam, no Bail requirable on this Writ neceflary. 
of Error. Hill. 12. Ann. See Pratt. 
Reg. 178. 15 
1255 II. B | It 


1 


Bal in Error by. If Error be brought by an Heir at 


n Heir at Law ; : | Ga 5 
5 « Judgment Law ON a general Judgment by Nil dicit, 
by Mut. he ſhall give Bail. Mich. 17. Geo. 1. 


> Pratt. Reg. 179. 
How far a writ A Writ of Error, (as hath been ſaid) 


RT, is a Superſedeas from the Time of the 
Allowance ; and if the Defendant had 
Notice of it before the Allowance, it 
is from the Time of that Notice 
a Superſedeas: But if execution be 
executed, before a Writ of Error al- 
lowed, or Notice, it may be returned 
afterwards. 1 Sack. 321. And if before 
Execution be executed, the Defendant 
ſhall bring a Writ of Error, and the 
Sheriff will execute a Fieri facias, and 
levy the Money, the Court will award a 
Super ſedeas qui a Executio erronice Emana- 
it, and to have Reſtitution of the 
Money. Stile 414. 

Although Execution be not executed, 
the Plaintiff in Error may (in majorem cau- 
telam) after the Writ of Error is allow- 
ed, and the Recognizance entered into, 
iſſue forth a Super/edeas againſt the Exe- 
cution. 


Ididem. 


26% CL For as much as the Court taking into 


Attornies not to their Conſideration the Inconveniencics 
Duc in and Delays happening by the Proſecu- 
Writs « Error tion of Writs of Error in this Court re- 
for Judgment, turnable into the Excheguer Chamber; 
for prevention whereof, it it is ordered 
that no Attorney of this Court do for the 


future 


Error, 


future fue out, or give any Directions 


or Precipe to the Curſitor for the making 
or iſſuing of any Writ of Error re- 
turnable into the Exchequer Chamber 
before this Court give a Rule for Judg- 
ment, under the Penalty of being ſuſ- 
pended his Practice for a Term. 


Ordered that the Clerk of the Pleas 
Office of his Majeſty's Court of Exche- 

er do for the future, of courſe, iſſue out 
of his Office Writs of Super ſedeas, to 
ſuſpend doing of Execution upon the al- 
lowance of Writs of Error in this Court, 
in all Cauſes upon which Writs of Er- 
ror ſhall hereafter be brought in this 
Court. 


If a Writ of Error abates or diſcon- 
tinues by the Act and Default of the 
Party, a ſecond Writ of Error ſhall be 


no Superſedeas ; otherwiſe if it abates by 


the Act of God, or the Law. 1 Keb. 658. 
2 Ba. 209. | 


If a Plaintiff in Error be nonſuit, he 


ſhall not have a Writ of Error again. 


i Salk 263. Comb: 19. S. P. | 


A Writ of Error abated by the Death 
of Lord Chief Juſtice Forſter, and a ſe- 
cond was ſued out and allowed 1 Keb. 
658. 686. 

N 2 


4 


21 


26th Nev. 1672 
RULE 
The Officer to 
Iſſue the Super- 
ſedeas of Courſe. 


Of the Abate- 
ment or Diſcon- 
tinuance of the 
Writ of Error. 


Ibidem. 3 
Ibidem. ; 


21 
Ibidern, 


Ibidern, 


Ibidem, 


Lord Chancellor 
and Judges may 
examine errone- 


Error. 


If none of the Lords ſhould come ar 


the Day when the Writ of Error is re- 
turnable or on the Day of Adjournment, 


it is a Diſcontinuance, and the Plaintiff 


in Error muſt take out another Writ, 


or the Plaintiff in the Judgment may 


take out Execution. 


A Writ of Error does. not abate by 
the Death of the Defendant in Error, 
but a Scire facias ad audiendum Errores 
may be taken out againſt his Executor. 
I Pot 34. 1 Salk. 264. 1 Secus if the 


Plaintiff in Error dies. Yelv. 208. But 


for this Vide Moore 701. Sid. 419. Carth. 
236. and Godb. 68. A Diverſity where a 
Writ of Error ſhall abate in a real 
Action, though not in a perſonal Acti- 


On. + 


Three join in bringing a Writ of Er- 


ror, the Defendant pleads Outlawry in 


Abatement as to one of them, but the 
Court held this no good Plea, becauſe 
they are all compellable to join. Palm. 


151. 2 Bacon, 209. 


The ſeveral Statutes now in Force in this 
Kingdom, in relation t Writs of Er- 


ror. 


Y 31ſt. Ed. 3. ch. 12. it is enacted, 
that the Lord Chancellor and Trea- 


ous Judgments. {Urer, calling to them ſuch of the Juſtices, 
and 


Error. 


and other ſage Perſons, as they ſhall 
think fit, as alſo the Barons of the Ex- 
chequer (to give the Reaſons of their 
Judgments) may . examine erroneous 
Judgments given in the Zxcheguer, and 
(if any Error be found) may correct the 
Rolls, to the End the Exchequer may 
proceed to Execution. | 


By 10 Cha. 1. Seſſ. 3. ch. 8. no Ex- 
ecution ſhall be ſtayed or delayed upon 
any Writ of Error, or Superſedeas there- 
upon to be ſued out, for the reverſing of 
any Judgment given in any Action of 


23 


No Execution tg 
be ſtayed an a 
Writ of Error, 
unleſs Recogni- 
zance. 


Debt, upon Bill or Obligation for the 


Payment of Money only, or for Rent, 
or upon any Contract, in any of the King's 
Four Courts of Record, viz. Chancery, 
King - Bench, Common Pleas, and Exche- 
quer, unleſs the Plaintiff with two ſuffi- 
cient Sureties (ſuch as the Court where- 
in ſuch Judgment is given ſhall allow 
of) ſhall firſt (before ſuch Super/edeas be 
awarded) be bound to the Party for 
whom ſuch Judgment is given, by Re- 
cognizance, to be acknowledged in the 
ſame Court, in double the Sum adjudged 
to be recovered by the former Judg- 
ment, to proſecute the ſaid Writ of Error 
with Effect, and alſo to pay (if the Judg- 
ment be affirmed) all the Debts, Da- 
mages, and Coſts adjudged on the for- 
mer Judgment, and all Coſts and Da- 
mages to be alſo awarded for Delaying 
the Execution by the Writ of Error. 
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Ibidern, | 


Ibidem. 


Ibidem. 


Lord Chancellor 
and Judges may 
examine errone- 
ous Judginents, 


Error. 


If none of the Lords ſhould come at 
the Day when the Writ of Error is re- 
turnable or on the Day of Adjournment, 


it is a Diſcontinuance, and the Plaintiff 
in Error muſt take out another Writ, 


or the Plaintiff in the Judgment may 
take out Execution. 


A Writ of Error does not abate by 
the Death of the Defendant in Error, 
but a Scire facias ad audiendum Errores 


ny be taken out againſt his Executor. 
1 Vent. 24. 1 Salk. 264. 1 Secus if the 


Plaintiff in Error dies. Yelv. 208. But 
for this Vide Moore 701. Sid. 419. Carth. 
236. and Godb. 68. A Diverſity where a 
Writ of Error ſhall abate in a real 
Action, though not in a perſonal Acti- 
ON. ET 


Three join in bringing a Writ of Er- 
ror, the Defendant pleads Outlawry in 
Abatement as to one of them, but the 


Court held this no good Plea, becauſe 


they are all compellable to join. Palm. 
I5I. 2 Bacon, 209. | 


The ſeveral Statutes now in Force in this 
Kingdom, in relation to Writs of Er- 


ror. 


DT 3ſt. Ed. 3. ch. 12. it is enacted, 


that the Lord Chancellor and Trea- 


ſurer, calling to them ſuch of the juſtices, 
| and 
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Error. 
and other ſage Perſons, as they ſhall 


think fit, as alſo the Barons of the Ex- 


chequer (to give the Reaſons of their 
Judgments) may . examine erroneous 
Judgments given in the Exchequer, and 
(if any Error be found) may correct the 
Rolls, to the End the Exchequer may 
proceed to Execution. 


By 10 Cha. 1. Seſſ. 3. ch. 8. no Ex- 
ecution ſhall be ſtayed or delayed upon 


any Writ of Error, or Super/ſedeas there- 


upon to be ſued out, for the reverſing of 
any Judgment given in any Action of 
Debt, upon Bill or Obligation for the 
Payment of Money only, or for Rent, 
or upon any Contract, in any of the King's 
Four Courts of Record, wiz. Chancery, 
King's-Bench, Common Pleas, and Exche- 
quer, unleſs the Plaintiff with two ſuffi- 
cient Sureties (ſuch as the Court where- 
in ſuch Judgment is given ſhall allow 
of) ſhall firſt (before ſuch Super/edeas be 
awarded) be bound to the Party for 
whom ſuch Judgment is given, by Re- 
cognizance, to be acknowledged in the 
ſame Court, m double the Sum adjudged 
to be recovered by the former Judg- 
ment, to proſecute the ſaid Writ of Error 
with Effect, and alſo to pay (if the Judg- 
ment be affirmed) all the Debts, Da- 
mages, and Coſts adjudged on the for- 
mer Judgment, and all Coſts and Da- 
mages to be alſo awarded for Delaying 
the Execution by the Writ of Error. 
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No Execution tg 
be ſtayed an a 
Writ of Error, 
unleſs Recogni- 
zance. 


wat ER ESD *. 
w— — 


e r 


24 Error. 


What ſhall rot By x5 Cha. 1. ch. g. the not coming of 
Witt of Error, the Lord Chancellor, and Lord Treaſurer 
at the Day of Adjournment in any ſuit 

of Error depending in the Exchequer 
Chamber, ſhall not be any Diſcontinu- 

ance of the Writ of Error ; but if both 

the Chief Juſtices of either Bench, or 

any one of the great Officers, the Lord 
Chancellor, or Lord Treaſurer, or the 

Vice Treaſurer be there at the Day of 
Adjournment in ſuch ſuit of Error, it 

ſhall be no Diſcontinuance but the Suit 

ſhall proceed, as if both Lord Chancellor, 


and Treaſurer had come, and Judgment 


ſhall and may be given by the Lord 
Chancellor, or Lord Treaſurer, or Vice- 
Treaſurer (in his abſence) and in the Pre- 
ſence, and by the Advice of both the 
Chief Juſtices in every ſuch Suit, or 
Writ of Error, and the fame ſhall be 
good in the Law. 


Recognizance to By 17 and 18 Ch. 2. ch. 12. no Execu- 
cution not to be tion ſhall be ſtayed in any Courts of 
Apel. Record at Dublin, by Writ of Error or 
Super ſedeas thereupon, after Verdict and 
Judgment thereupon, in any Action per- 
{onal whatſoever, unleſs a Recognizance 
with Condition according to the Statute, 
10 Ch. 1. ch. 8. ſhall be firſt acknow- 
ledged in the Court, where ſuch Judg- 


ment ſhall be given. 


And that in Writs of Error to be brought 
upon any Judgment after Verdict, in any 
Writ of Dower, or in any Action of 
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25 


Ejeftione firme, no Execution ſhall there- 


upon be Stayed, unleſs the Plaintiff in 


ſuch Writ of Error, ſhall be bound to the 


Plaintiff in ſuch Writ of Dower, or 


Ejeftione firme, in ſuch reaſonable Sum, 


as the Court (to which ſach Writ of Er- 


ror ſhall be directed) ſhall think fit, with 
Condition that if the Judgment ſhall be 
afirmed in the ſaid Writ of Error, or 
that the ſame be diſcontinued in default 
of the Plaintiff therein, or that the faid 
Plaintiff be Nonſuit in ſuch Writs, that 
then the faid Plaintiff ſhall pay ſuch Coſts 
and Damages as ſhall be awarded after 
ſuch Judgment affirmed, Diſcontinuance, 


or Nonſuit had. 


And the Court where ſuch Execution 
ought to be granted upon ſuch Affirma- 
tion, Diſcontinuance, or Nonſuit, ſhall 
iſſue a Writ to enquire as well of the 
Meſne Profits, as of the Damages, by 
any Waſte committed after the firſt 
Judgment in Dower, or in Zjectione 
frme, and upon the Return thereof, 
Judgment ſhall be given, and Execution 
awarded for the ſame, and alſo for Coſts 
of Suit. | | 


Provided this Act ſhall not extend to 
any Writ of Error to be brought by any 
Exccutor, or Adminiſtrator, nor unto 
any Action popular, nor to _ other 
other Action, which ſhall be brought 
upon any penal Law or Statute; nor to 


B 4 any 


Writ of Enquiry 
in Dower and 
jectione fir mæ af- 
ter Afhrmat ion 
of judgment on 2 
Writ of Error, or 
upon Diſcontinu- 
ance or Nonſuit. 


Error dy Execu- 
tors or Adminit- 
trators excepted 
and Actions po- 
pular, Sc 
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26 | Error. 


any Indictment, Preſentment, Inquiſiti- 
on, Information or Appeal. 


This Act being but to continue in 
Force for three Years, and to the End of 
the next Seſſion, is by 7 . 3. ch. J. re- 
vived and made perpetual. 


Death berween By 7. A,. 3. ch. 7. in all Actions real 
Judgrnent not to Perſonal or mixt, the Death of either Party 
Error ff jor... between the Verdict and the Judgment 
ment be entered ſhall not be alledged for Error, ſo as 


alter. Judgment be entered within two Terms 
after. 


Though the aforeſaid Statute of the 
10 Ch. 1. (which ſee in Page 23, Vo“. 2.) 
was well calculated for avoiding unne- 
ceſſary delays of Execution, as far as 
the ſame extended; yet it being found that 
there were divers other Cauſes wherein 
the ſame Miſchief was left without Re- 
medy ; it was therefore enacted, 


Execution not to 


be ſtayed unleſs : 5 
* 4 By the Hill. 3. ch. 2 5. that the ſaid = 


Aden, drag Act be in Force and further that no Exe- 
extends. cution be ſtayed in the King's Four 
Courts by any Writ of Error or Su- 

perſedeas thereupon after* Verdict and 

x obtianed in any Action of 

ebt, or in any Action upon the 

Caſe, upon any promiſe for the 

| Pay- 


So that if the Judgment be by Default, and 
the Defendant brings a Writ of Error, he is not by 
this Statute obliged to give Bail. 


« A 
i 
85 4 2 


Error. | 27 

Payment of Money, Actions, Sur rover, 
Actions of Covenant, Detinue, and Treſ- 
paſs, unleſs ſuch Recognizance, and in 
ſuch manner, as by the ſaid Act of 10 Ch. 
1. is directed, ſhall be firſt acknowledged 
in the Court where ſuch Judgment is 
given. "=" 


But this Act not to extend to any po- op ast thicAt 
pular Action which ſhall be brought up- | 
on any penal Law, nor to any Indict- 
ment, Preſentment, Inquiſition, Infor- 
mation, or Appeal. | 


And by the ſaid Statute it is enacted, 75 Pays not be- 
that in all Actions of Debt, and other Return of ſeve- 
perſonal Actions whatſoever, and alſo pa, Writs, as 
in Actions of Ejeclione firme for Lands 
and Tenements, which ſhall be depend- 
ing in the Courts of King's-Bench, Com- 
mon Pleas, or Exchequer, after any Iſſue 

_ thereupon joined to be of tr by a Jury, 
and allo after Judgment had, or to be 
had therein, there ſhall not need to be 
15 Days between the Teſt and the 
Day of return of any Writ or Writs of 

= Penire facias, Habeas Corpora, Furator. 
> Writs of Freri facias, or Writs of Capias 
ad ſatisfaciendum, and that the want 
thereof, ſhall be no Caule of Error. 


But this Act not to extend to any Not toextend to 
Writ of Capias ad Satisfactendum, where- 3 oo 


on a Writ of Exigent after Judgment is make Bailliable | 
to be awarded, nor to a Capias ad Satis- don where Exi- 
gent, Cc. 


Faciendum againſt the Defendant, in order 
z to 
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Error, 


to make any Bail liable, but the ſame to 
continue as if this Act had never been 
made. 


Double Colts en If any ſhall ſue or proſecute any Writ 
Wric of Error. Of Error for the Reverſal of any Judgment 
whatſoever, given after Verdict, in any 

of the Courts of King's-Bench or Common 

Pleas, or other Courts of Juſtice, and the 

ſaid Judgment ſhall afterwards be affirm- 


ed, then the Defendant in the Writ of 


Error ſhall have double Colts againſt the 
Plaintiff, to be aſſeſſed by the Court where 
the ſaid Writ does depend. 


Writ of rer to By the 9 . 3. ch. 3 5. after Judg- 


a Judgment on a | 
PE Cote ment had upon any Demurrer, joined in 


en the Affirm- any Court of Record, if the Defendant 


ance, Diſconti- therein ſhall bring a Writ of Error, and 


nuance, or Non- 


ſoit, at theDif- afterwards the Judgment ſhall be affirm- 


cretion of the . ; 
Conan bre Ed, or the Writ of Error diſcontinued, 


cution for them. Or the Plaintiff therein become Nonſuit; 
in every ſuch Caſe, the Party or Parties 
againſt whom ſuch Writ ſhall be brought, 
ſhall have Coſts and Damages at the 
Diſcretion of the Juſtices, and ſhall have 
Execution by Writs of Capias ad Satis- 
faciendum, Hieri facias, or Elegit at the 
Party's election. 


, By Stat. 6. Ann. ch. 10. S. 22. upon 
= Errer on the Quaſhing any Writ of Error for Va- 


uaſhing the . 3 
Wri: tor Vari riance from the original Record or other 


3 1 Defect, the Defendants in ſuch Error ſhall 
1 


Colts, recover againſt the Plaintiff ſuing out 
ſuch Writs his Coſts, as he ſhould have 
had 


Error. TT 
had if the Judgment had. been affirmed, 


and to be recovered in the ſame Man- 


Der. 


By 6 Geo. 1. ch. 6. it is enacted, that vrit of Error to 
no ancient Judgment in any real or per- be within 20 
{nal Action ſhall be reverſed or avoided ent Judg- 
for any Error therein, unleſs the Writ of 
Error or Suit for reverſing ſuch Judg- 
ment be commenced and proſecuted 
with Effect, within 20 Years after ſuch 


Judgment ſigned or entered of Record ; provi for In- 


provided, if any Perſon intitled to ſuch fants, &. 


Writ of Error, ſhall at the Time of the 
Title accrued, be within age, Covert, non 
Compos mentis, impriſoned or beyond the 
Seas, then ſuch Perſon, his Executors 
or Adminiſtrators, notwithſtanding, the 
twenty Years expired, may bring a Writ 
of Error for reverſing ſuch Judgment fo 
as the ſame be done within five Years 
after full Age, Diſcoverture, coming of 
ſound Mind, enlargement out of Priſon, 
or returning ſrom beyond Sea, or Death, 


but not otherwile. 


By the 6 Geo 1. ch. 6. all Writs of Where Writs of 
Error now depending, or to be brought, X97, 17 Þ* 
wherein there ſhall be any Variance from 
the original Record, or other Defect, 
may be amended and made agreeable to 
ſuch Record, or the 'Tranſcript thereof, 
by the Court where the fame are returna- 

ble. And where any Verdict hath been, 
or ſhall be given in any Action, Sc. in 
any Court of Record, the Judgment 

| thereon 
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In what Caſes thereon ſhall not be ſtayed or reverſed 


Error. 


30 


d t after . | ; 
Verdiet not tobe for any Fault in Form, or Subſtance, in 


Aen. in any Bill, or Writ, or for any Vari- 
ance in ſuch Writ from the Declaration, 
or other Proceedings. Nothing herein 

Appeals of Mur- Contained ſhall extend to any Appeal of 

der excepted. of Murder; or any Proceſs upon any In- 

| dictment, Preſentment, or Informati- 
on. 


Adjournment of By the 8 Geo. 1. ch. 6. if any one of 
Chamber the Chief Juſtices of either Bench ſhall 
| come to the Excheguer Chamber, and be 
there preſent at the Time of Adjourn- 


ment, there ſhall be no Diſcontinuance, 


and the faid Chief Juſtices, or either of 
them, in the Abſence of the Lord Chan- 
cellor, Lord Treaſurer, and Vice Trea- 
ſurer, may adjourn the Court of Exche- 
quer Chamber as ſhall be conveni- 
ent. | 


Power of ſome By the 1 Geo. 2. ch. 17. the Lord 


Judges in bene Chancellor in the Abſence of the Lord 
Treaſurer, and Vice Treaſurer, in the 
Preſence and by the Conſent of both, 
or either of the Chief Juſtices, may give 
Judgment in any Suit or Writ of Error, 
in the Court of Exchequer Chamber; 
and every ſuch Judgment ſo given ſhall 
be good in Law. And in the Abſence of 
the Lord Chancellor, both or either of 
the Chief Juſtices may, upon Motion, 
iſſue Proceſs, and make Rules to compel 
the Plaintiff to aſſign his Errors, in any 

| Suit 
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Ejedtment. 31 


Suit depending in the Court of Zxche- 
quer Chamber. 


By the 8 Geo. 2. ch. 2. notwithſtand- On a Writ of Er. 
8 , ror in Eje&tment 
ing any Writ of Error, to reverſe any Arrear of Rent 
Judgment, obtained in any Suit in E- to be paid, 
jectment, Execution ſhall iſſue and be 
executed, unleſs the Party bringing ſuch 
* Writ of Error, ſhall, within four Days 
after ſuch Writ of Error tendered, pay 
into the Court where ſuch Judgment 
* was obtained, all the Rent in Arrear ap- 
pPearing to be due, and full Coſts of Suit; 
= which Sums, the Judges of the Court, 
hall order to be paid over to the Leſſor 
in Ejectment, upon giving ſufficient 
Security to repay the ſame, in caſe the 
Judgment be reverſed. | 
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Ejeftment. | | 


II.!) firſt, of the Nature of the 
7 | Action, and the antient Method 
pdf proceeding in Ejeciment. 
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27 An Ejeftment is a mixed Action, in what, 
which, a Leſſee for Years, when ouſted, 
ſhall recover his Term, as alſo his Da- 


mages. 5 (O. 105. (9 Co. 77.) 


This Remedy was contrived to ſupply 
ſeveral Defects which attended the bring- 


ing of real Actions; for in theſe, the 
Party 
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Ejeciment. 
Party could not recover any Damages; 
neither could he regularly bring a ſecond 


Action if he was barred in the firſt. 
6 Co. 7. Ferrar's Caſe, 2 Bacon, 160. 


But the concluding the Demandant by 
one Action, being oftentimes found to 
have been very prejudicial to his Right ; 
to ſupply this, and ſeveral other Incon- 
veniencies which attended the bringing 
of real Actions, the Manner of forming 
a Term for Years, and the Leſſee's bring- 
ing an Ejectment to recover the Term, 
and thereby, to aſſert the Title of the 
Leſſor of the Plaintiff, was found out, 
and was firſt introduced in the 14 H. 7. 
before which Time, it ſeems, that Leaſes 
for Years were of very ſhort Durati- 
on, and were generally defeated or de- 
termined before any intricate Title could 
be decided; and were ſuch precarious 
Poſſeſſions, with reſpect to the Power that 
the Owner of the Freehold and Inheri- 
tance had over them, that every ſuch 
Leſſce was looked upon as his Bailiff, 
and if ouſted could only have recovered 
Damages for the Loſs of his Poſſeſſion. 
and if ouſted by his Leſſor he could on- 
ly ſeek a Remedy from his Covenants. 
F. N. B. 220. 2 Bacon, 160. 


It ſeems alſo, that ſome time before 
the abovementioned Periods, long Terms 
had their Beginning, which to ſecure to 
themſelves, the Lefſees uſed when mo- 
teſted, to go into Equity againſt the Leſ- 

ſors, 
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Ejectment. 


ſors, for a ſpecifick Performance; and a- 
gainſt Strangers, to have perpetual In- 
junctions to quiet their Poſſeſſions; 
which drawing the Buſineſs into the 
Court of Equity, was probably one Rea- 
ſon which obliged the Courts of Law to 
come to a Relolution, that they ſhould 
recover the Land itſelf in an Habere fa- 
cids Polſeſſionem; hence, this Action be- 
came, and ſtill continues, the common 
Method of controverting the Title of 
Lands and Tenements. Law £ject- 
ment, 2. . 


As this Reſolution brought on a new 
Method of Trial unknown before to' rhe 
common Law; it became uſual for a 
Man that had a Right of Entry into any 
Lands, to ſeal Leafes of Ejectment on 
the Lands; and then any Perſon that next 
entered on the Freehold was an Ejector ; 
and the Conveniency that aroſe from this 
Method, was, they could try the Title 
Toties Quotres: Whereas, if the Plain- 
tiff was barred in an Aſſize, he was put 
to Ins Writ of Right. But as this was a 
Means of turning any Man out of his 
Poſſeſſion, becauſe the Leſſee would re- 
cover his Term without any Notice to 
the Tenant in Poſſeſſion; therefore the 
Courts of Juſtice, would not ſuffer that 
they ſhould loſe their Poſſeſſions, with- 
out any Opportunity to defend them, 
wherefore the Court made it a ſtanding 
Rule, that no Plaintiff ſhould proceed 
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Ejeciment. 
in Ejectment to recover his Lands a- 
gainſt ſuch a feigned Ejector, without 
delivering the Tenant in Poſſeſſion a De- 
claration, and making him an Ejector, 
and proper Defendant if he pleaſed. 


This was a proper Rule of Court, 
and in its Power to form; for otherwiſe, 
the Court would be made inſtrumental 
in doing an Injury to a third Perſon ; be- 
cauſe, a Declaration might otherwiſe be 
delivered to a Stranger, a feint Defence 
be made, and a Verdict, Judgment and 
Execution obtained, without the Te- 
nant's having any Notice of it: But it 
is not to be doubted, but that ſuch AcQ- 
ons were brought at firſt, againſt the 
real Ejectors, that reſided in the Poſſeſſi- 
on; but becauſe any Perſon that came 
into the Land, Animo Paſſidendi, was e- 
qually an Ejector with him that reſided, 


the Action in ſtrictneſs of Law might be 


brought againſt him; but becauſe this (as 


has been ſaid) turned to the Injury of the 


reſiding Poſſeſſor, the Rule was made, that 
he ſhould have Notice of it; and therefore 
they would not give ſudgment in Ejectment 
nnleſs an Aﬀdavit was made, that the 
Tenant in Poſſeſſion was ſerved with a Co- 
Py of the Declaration. But the antient 


Practice was, that ſuch Leaſes were actu- 
ally to be ſealed, and delivered (becauſe, 


otherwiſe, the Plaintiff could maintain 
no Title to the Term,) and were alſo o- 


bliged to be ſealed on the Land itſelf, be- 


cauſe 


Of Ejectmeni. 
acuſe it was Mainteriance to convey out 


of Poſſeſſion. Ti. M. B. 489. Law Hell. 
| 2 4. 2 Bacon Abr. 160, 0. 


Updn ſuch Notice to the T in 
poſſeſſion as aforeſaid, the Tenant in 
Poſſeſſion uſed to move the Court, that 
as the Title of the Land belonged to 
him, he might defend in the caſual E- 
jector's Name, which the Court upon 
Affidavit of that Matter, uſed to grant, 
and that the Suit ſhould be carried on 
in the caſual Ejector's Name, the Tenant 
in Poſſeſſion ſaving him harmleſs; and 
then the caſual Ejector, was not permit- 
ted to releaſe. Errors in Prejudice of the 
Tenant in Poſſeſſion, ſince the Suit was 
carried on in his Name by Rule of 
Court, ' and the Proceſs for Coſts, was 
taken out againſt the caſual Fjector; and 
he was obliged to put the Bond of the 
Tenant, in Poſſeſſion in Suit, who un- 
dertook to fave him harmleſs. Styles 
= 468. Raym. 93. 2 Reb. 705. 745. 
= 2 Bac. 161. 


1 . 


The modern Method f proceeding . in his 
| - Afton; © 


A Condi to the modern Practice, 
there is regularly no Neceſſity of 
ſealing and delivering Leaſes on the 
Lands, except where the ſeveral Inter- 
eſts of the Leſſors of the Plaintiff be not 

Vol. C known, 
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1663. 1665. 
RULE. 
Declaration. 


Of Ejedment. 


known, or where a Corporation is Leſſor 
of the Plaintiff, or where a Fine has 
been levied by the Party in Poſſeſſion; 
(for in theſe Caſes, the antient Form is 


. ſtill to be adhered to) and the Method 


of proceeding in theſe Actions at this 
Day, is as follows. 


1ſt. Jhen it is upon the Title. 


The Party who claims the Title, 
feigns a Leaſe * and in the Name of the 
feigned Leſſee, delivers a Declaration to 
the Tenant in Poſſeſſion, in the Name of 
the caſual Ejector, who is alſo now ſome 
feigned Perſon ; and in this Declaration, 
the Yenue is to be laid in the County 
where the Lands, Sc. lye; and if it be 
ſerved in Term Time, it is to be brought 
as of that Term, if the Declaration be 
ſerved in Vacation Time, it is to be as 
of the Term preceding, with an Impar- 
lance in either Caſe, until the Term 
next following; and the Demiſe, Entry, 
and Ouſter, is to be laid on Days before 
the Term, or on Days in the Term 
(Sundays excepted) as of which the De- 
claration is brought; and on this Decla- 
ration, there is to be a Summons in the 
caſual Ejector's Name, directed to the 


Te- 


This feigned Leaſe, is uſually for a very ſmall 
Term of Vears, ſo that the Suit has often out- 
laſted the Term, which makes an Application ne- 
ceſſary, either to enlarge or add to it; whereas, it 
may as well at firſt be fifty Vears as five. 
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- Of Zjedment. | 
Tenant in Poſſeſſion, which Summons is 
aſually in the following Manner. 


«You may. perceive by the above 
&« Declaration that I am fued as caſual 
« Ejector in the Pleas Side of his Ma- 
&« jeſty's Court of Exchequer in Ireland, 
« as of laſt Eaſter Term for the Lands 
« and Premiſſes above mentioned where- 
“ unto I have no Claim: Theſe are 
te therefore to defire you to retain an 
« Attorney of the ſaid Court to appear 
© for you next Trinity Term, and de- 
% fend your Title to the faid Premiſſes 


„(if any you have) otherwiſe I ſhall 


« ſuffer Judgment to paſs againſt me by 
% Default and then you will be turned 
* out of offen, 

| LT am your Friend, 


JOHN THRUSTOUT. 


A Copy of this Declaration and Sum- 
mons muſt be ſerved before the eſſoi' en 
Day of the enfuing Term, on every 


When and on 
whom to be ſerv- 
ed. 


Perſon who lives upon, occupies, or is 


any way intitled to the Premiſſes in the 
Declaration mentioned, and for which the 
ns is brought, or any patt there- 
Ot. | ; 


And the Method of ſerving the De- 
claration and Summons is thus; if the 
Tenant or Perſon intitled can be met 
with in Perſon, he or ſne may be ſerved 
any where. If the Party in poſſeſſion be 
illiterate, or refuſe to receive the Copy, 

C 2 or 


The manner of 
Service. , 
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38 Of Ejectment. 


or if in the Abſence of the Tenant, a Copy 
be left in, or upon the Premiſles with a 
Wife, Son, Daughter, Servant, Lodg- 
er, Sc. aged, upwards of ſixteen Years, 

it ſhall be good Service; but in this Caſe 
the Party who delivers the Declaration, 
muſt tell them it is a Declaration in 
Ejectment for the Premiſſes in his Poſ- 
ſeſſion, - and that he will be put out of 
Poſſeſſion, unleſs there, be an Attorney 
retained to lob ł after it, c. and deſire 
them to acquaint the Tenants therewith, 

and to deliver him or her the Copy; and 
this muſt. be mentioned in the Affidavit 
of Service. | 


And the Party who delivers the * 
Copy, ſhould keep a Duplicate thereof; 
and the ſaid Copy (being inſtead of 
Proceſs) ſhall be delivered before the 
eſſoren Day of the Term to | which the 
Imparlance i is given. 


Ibidem. 


1 If the Door of the 33 ſhould be 

er of ſhut on purpoſe to avoid Service, if the 

be ſhut to avoid Perſon employed to ſerve the Declaration 

Service, and Summons ſhall thruſt a Copy there- 
of, over, or under the Door, or athx it 
on the Door, it will be deemed good 
Service, provided the Perſon who ſerves 
it, ſwears he ſaw, or believes the Te- 
nant, or | Perſon intereſted, his Wife, 
Child, or Servant, was in the Houle, at 
the Time. 5 


The 
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Of Ejectment. 39 


The Declaration (without the Sum- Declaration 

mons) muſt then be engroſſed on Parch- when ts be filed, | 
ment, and may be filed before the eſ- _ | 
ſoi'en Day of the next enſuing Term, 

without Motion, or the Court will receive 

it as filed before the efloren Day, or as 

of the laſt Term, upon Motion to be 

= made by the Plaintiff's Attorney either 

on the eſſoi'en Day, or on the firſt fitting 

Day of the ſaid next enſuing Term: 

And when the ſame is filed, the Clerk 

of the Pleas Office thereupon enters the 

| E Rules to plead of courſe as in other 

2 Actions. 
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Then an Affidavit is to be made, and gfdarit ef the 
| Service of the 


2 filed of the Service of the Declaration xjeament what 
L and Summons in Ejectment, and in this 5 
Alffidavit, the Perſon who ſerves the ſaid : 
= Declaration and Summons muſt ſwear, 
that he informed the ſeveral and reſpec- 
tive Perſons that he ſerved therewith 
ſeverally at the Time of the Service, of 
the true Intent and Meaning thereof; 
and that he knows not of any Perſon or 
= Perions whatſoever that claim, or pre- 
tend to have, or claim any Right, 
Title, or Intereſt in or to the Lands and > 
Premiſſes in the Declaration mentioned, 


or any part thereof, except the Perſon 
ſerved therewith, the Plaintiff and his 
* Leſſor, for as the ſerving of the Declara- 
tion and Summons, is in the nature of 
A2 Notice to the Parties who are Tenants 
zin Poſſeſſion, or who have or claim a 
Title to the Lands in diſpute, it muſt ap- 
2 CY „ 
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t zth Feb. 1726. 

RULE. 
Affidavit when 
to be filed. 


Of Eje&tment. 


pear by Affidavit that all Perſons con- 
cCerned had Notice. 


The Affidavit is to be filed four Days 
before the laſt Day of Term, and will 
not be received afterwards, that any 
Perſon concerned in the Defence of the 
Title may have an Opportunity to inſpect 


the Affidavit, and apply to the Court to 


ſet aſide the Service, in caſe the Eject- 
ment hath not been regularly ſerved, 
or that any Perſon who ought to have 
been ſerved therewith, hath not been 
ſerved; and theſe four Days appointed 
for filing theſe Affidavits are incluſive 
of the Day on which they are filed, 
and are excluſive of the laſt Day of the 


Term. 


If there be any Defect in the ſervice 
of the Ejectment, the Court at any Time 
after the Affidavit of the Service is filed, 
and before the laſt Day of the Term, 
will, upon Motion, ſet it aſide. 


And this Motion is to be made by 


Council, but no Notice is neceſſary, it 


being an original Motion, and the Court 
is bound to ſee that theſe Affidavits are 
full, wherefore, in the Courts of King's 
Bench and Common Pleas, the Affidavit 
of the Service af the Ejectment is read 
in open Court before the uſual Rules are 
entered thereon, beſides, there is no De- 
fendant in Court but the caſual Ejector, 
who is a fictitious Perſon, and if the 

nn; 


/ Ejeftment. 


Party who objects to the. Service ſhould 
take Defence (which is the Method of 
appearing to. Ejectments) it might cure 


any Defect in the Service. See the Caſe 


Leſſee Nugent againft Ejector, Hillary 
Term 1758——And in this Caſe the 
Court ſaid, if there was any Defect in the 
Service which could not be avoided, Ap- 


| > plication ſhould be made to the Court 
fror Relief; and if it appears by Affida- 
vit, that the beſt Service had been made 


that (according to the Circumſtances of 
the Caſe) could be made they will eſta- 
bliſh it. See Leflee Howard againſt E- 
jector, Eaſter Term 1757, an Ejectment 
for Nonpayment of Rent: And Leſſee 
Beare againſt ſame, Hillary Term 1758, 
an Ejectment upon the Title both in this 
Court &. | 

5 So, 


This Practice ſeems a little hard, that the whole 
Proceedings ſhould at the Cloſe of a Term be let 
aſide, and eſpecially in cafe of Non-payment of 
Rent, as the Leſſor of the Plaintiff may loſe a 
further half year's Rent, and if the Party complain- 
ing is let in to take Defence (which may be done) 
no Injury is done to him: Beſides, he may be ſome 
poor Cottier on the Land, and from the very Ap- 
plication it appears he has had Notice of the E- 
jectment, though not according to the Rules of 
the Court in the ſtricteſt ſenſe of them. Then 
as the Affidavit is not read here at the Begin- 
ning of the Term (as it is in the other Courts) 
which is to ſave Time, it therefore ſeems reaſona- 
ble, that Notice ſhould be given to the Attorney 
for the Leſſor of the Plaintiff, and it is ſaid the 
Court have ſometimes refuſed the Motion for the 
want of Notice, and to remove all Difficulties on 
whoſe behalf the Notice ſhould be given, ſuppoſe 

C 4 one 


tor Judgment, 


Of Ejectment. 

So, if any Perſon be not ſerved whe 
hath any Title or Intereſt in the Lands, 
upon Affidavit thereof (in which the 
Title muſt appear) the Court have ſet 

_ aſide the Service; and yet in ſome Cales 
of late it has been refuſed, and eſpecially 
where it was ſworn that at the Time of 
the Service no other Perſon was known, 
who had any Right or Title to the Lands 

except thoſe in the Affidavit mentioned 
to be ſerved; but the Court have let in 
the Perſon complaining to take De- 
fence if he pleaſed, and made it a Part 
of the Rule. | 


Certificate of na When the Rules to plead are expired, 
Plea and Motion i i 
and an Affidavit of the ſervice of the De- 


claration and Summons in Ejectment 1s 
filed as aforeſaid, you may then take out 
a Certificate of no Plea being filed, and 
- thereupon the Court on Council's Motion 
to be made the laſt Day of the Term, and 
not before, will give Judgment againſt 
the caſual Ejector, unleſs a Plea be filed 
in the four running Days after (Sunday 
_ excepted) without further Motion.“ 


It 


one was given in the Name of the caſual Ejector, 
and another in general, that Council would move, 
Sc. (without mentioning on whole behalf) and the 


Attorney only to fign his Name without mention- 


ing for whom he appears. 
* There ſeems to be no Sort of Reaſon for this 
Practice of not moving for Judgment until the laſt 
Day of the Term, nor for the Length of Time 
that is given to plead to Ejectments; if the Venue 
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Of Ejectment. 


It is ordered for the future, that all 
Motions for Judgment upon a Certificate 
and Affidavit of Service of Ejectment be 
made by Council, and that the Council's 
Fee be taxed thereon, and that upon tak- 
ing of Defence, the Party taking Defence 
is to pay the former uſual Coſt of the 
Declaration, Sc. together with the Coun- 
cil's Fee upon the ſaid Motion. | 


If any Perſon will take Defence for the 
Lands in the Declaration in Ejectment 
mentioned, or any Part thereof, he 1s to 
employ an Attorney of the Court for him 


and his Name to take Defence for all the 


Lands, or for ſuch Part as he would de- 
fend; and this Defence is to be filed 
with the Clerk of the Pleas Othce of this 

| Court 


Dublin, it may be a manifeſt Injury, as the Leſſor of 
the Plaintiff is thereby hindered from a Trial; and 
if the Ejectment be for Non-payment of Rent he 


43 

4 ; 
27th. Jan. 1692. 

RULE. 

Rules for Judg- 
ment in Ejeck- 
ment to be mor- 
ed by Council, 
and upon taking 
Defence the Par- 
ty to pay the ſor- 
mer Coſt. 


Defence taken 
and Plea of ne? 
Guiliy. ; 


be laid in the County of the City, or County of | 


may loſe half a year's Rent. In the Court of £7zg's 


Bench the Affidavit of the Service of the Ejectment 
may be filed the firſt Day of the Term, and you 
may on the eleventh Day, if no Defence be taken, 
have Judgment abſolutely; and if Defence be 
taken, and the Venue be laid in either the County 
or County of the City of Dabliz, you may have 
a Trial either on the NMiſi prius Day in Term, or 
on the Ni; prius Day after Term, which are very 
great Advantages, | | 

Then this is not the only Inconvenience in the 
Practice of this Court with regard to Ejeciments ; 


for if the Plaintiff's Attorney omits or neglects to 


move upon the Certificate of no Plea for Judg- 
mant, on the laſt Day of the Term in which the 
Affidavit of the Service of the Ejectment js filed, he 
cannot move for Judgment, until the lait Day of 
the next tucceeding Term, 


LE 


1 42 Of Ejectnient. 
T4 So, if any Perſon be not ſerved whe | 
| | hath any Title or Intereſt in the Lands, 
Li | upon Affidavit thereof (in which the 
1 i Title muſt appear) the Court have fet | 
| aſide the Service; and yet in ſome Cales 
| of late it has been refuſed, and eſpecially © 
1 | | where it was ſworn that at the Time of 
the Service no other Perſon was known, 
who had any Right or Title to the Lands 
except thoſe in the Affidavit mentioned | 
to be ſerved ; but the Court have let in 
the Perſon complaining to take De- 
k fence if he pleaſed, and made it a Part 
| | of the Rule. 1 
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| Certificate of no»”-ﬀ When the Rules to plead are expired, 
| ea an ot ion 2 a | 
for ſudement, and an Affidavit of the ſervice of the De- 
| claration and Summons in Ejectment is 
filed as aforeſaid, you may then take out 
a Certificate of no Plea being filed, and 
. | fthereupon the Court on Council's Motion 
to be made the laſt Day of the Term, and 
not before, will give Judgment againſt 
the caſual Ejector, unleſs a Plea be filed 
in the four running Days after (S1nday 

excepted) without further Motion, * 


It 


one was given in the Name of the caſual EjeRor, 

and another in general, that Council would move, 

Sc. (without mentioning on whoſe behalf) and the 

Attorney only to ſign his Name without mention- 
ing for whom he appears. 

* There ſeems to be no Sort of Reaſon for this 

Practice of not moving for Judgment until the laſt 

. Day of the Term, nor for the Length of Time 

that is given to plead to Ejectments; if the Yenue 

| be 
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d wha It is ordered for the future, that all 27% 1175 3 
.ands, Motions for Judgment upon a Certificate Rules for Judg- 
ment in Eject- 


h the and Affidavit of Service of Ejectment be toy ones 


ve ſet made by Council, and that the Council's «by Council, 
Caſes Fee be taxed thereon, and that upon tak- al port OY 
cially ing of Defence, the Party taking Defence ty to pay the for- 
b mer Colt, ; 


me of is to pay the former uſual Coſt of the 


= Declaration, Sc. together with the Coun- 


Lands cil's Fee upon the ſaid Motion. 
wned 
let in If any Perſon will take Defence for the Defence taken 
De- Lands in the Declaration in Ejectment 5 WAY 
Part mentioned, or any Part thereof, he 1s to 
\ employ an Attorney of the Court for him 
| and his Name to take Deſence for all the 
ired, Lands, or for ſuch Part as he would de- 
De fend; and this Defence is to be filed 
At is with the Clerk of the Pleas Office of this 
and . | 
. be laid in the County of the City, or County of 
don py . 6 s 
nd Dublin, it may be a manifeſt Injury, as the Leſſor of 
LG the Plaintiff is thereby hindered from a Trial; and 
inſt if the Ejectment be for Non- payment of Rent he 
led may loſe half a year's Rent. In the Court of A 
iday Bench the Affidavit of the Service of the Ejectment 
may be filed the firſt Day of the Term, and you 
may on the eleventh Day, if no Defence be taken, 
It bare Judgment abſolutely ; and if Defence be 
3 taken, and the Venue be laid in either the County 
Sor: or County of the City of Dublin, you may have 
, 3 - : * 3 
„ a Trial either on the N/%f prius Day in Term, or 
the on _ TN prius Day after Term, which are very 
7 reat Advantages. - | 
on- 75 8 5 . 
4 Then this is not the only Inconvenience in the 
1 Practice of this Court with regard to Ejectments; 
BE 4 for if the Plaintiff's Attorney omits or neglects to 
laſt $ move upon the Certificate of no Plea for Judg- 
0 4 mant, on the laſt Day of the Term in which the 
W Affidavit of the Service of the Ejectment is filed, he 
5 q cannot move for Judgment, until the lait Day of 
e i the next ſucceeding Term, 
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Of Ejeftment. 
So, if any Perſon be not ſerved whe 
hath any Title or Intereſt in the Lands, 
upon Affidavit thereof (in which the 
Title muſt appear) the Court have et 
aſide the Service; and yet in ſome Cales 
of late it has been refuſed, and eſpecially 
where it was ſworn that at the Time of 
the Service no other Perſon was known, 
who had any Right or Title to the Lanas 


except thoſe in the Affidavit mentioned 
to be ſerved ; but the Court have let in 


Certificate of no 
Plea and Motion 
tor Judgment, 


_ excepted) without further Motion, * 


the Perſon complaining to take De- 
fence if he pleaſed, and made it a Part 
of the Rule. 


When the Rules to plead are expired, 
and an Affidavit of the ſervice of the De- 
claration and Summons in Ejectment is 
filed as aforeſaid, you may then take out 
a Certificate of no Plea being filed, and 
thereupon the Court on Council's Motion 
to be made the laſt Day of the Term, and 
not before, will give Judgment againſt 
the caſual Ejector, unleſs a Plea be filed 
in the four running Days after (Syunday 


It 


one was given in the Name of the caſual Ejector, 
and another in general, that Council would move, 
&c. (without mentioning on whoſe behalf) and the 
Attorney only to ſign his Name without mention- 
ing for whom he appears. 


* There ſeems to be no Sort of Reaſon for this 
Practice of not moving for Judgment until the laſt 
Day of the Term, nor for the Length of Time 
that is given to plead to Ejectments; if the Venue 

be 


Of Fyefment. 


It is ordered for the future, that all 
Motions for Judgment upon a Certificate 
and Affidavit of Service of Fjectment be 
made by Council, and that the Council's 
Fee be taxed thereon, and that upon tak- 
ing of Defence, the Party taking Defence 
is to pay the former uſual Coſt of the 
Declaration, Sc. together with the Coun- 
cil's Fee upon the ſaid Motion. 


If any Perſon will take Defence for the 
Lands in the Declaration in Ejectment 
mentioned, or any Part thereof, he 1s to 
employ an Attorney of the Court for him 
and his Name to take Deſence for all the 
Lands, or for ſuch Part as he would de- 
fend; and this Defence is to be filed 
with the Clerk of the Pleas Othce of this 

Court 


be laid in the County of the City, or County of 
Dublin, it may be a manifeſt Injury, as the Leſſor of 
the Plaintiff is thereby bindered from a Trial ; and 
if the Ejectment be for Non-payment of Rent he 
may lole half a year's Rent. In the Court of £zy's 
Bench the Affidavit of the Service of the Ejectment 
may be filed the firſt Day of the Term, and you 
may on the eleventh Day, if no Defence be taken, 
have Judgment abſolutely; and if Defence be 
taken, and the Venue be laid in either the County 
or County of the City of Dublin, you may have 
a Trial either on the N/H pris Day in Term, or 
on the Ni privs Day after Term, which are very 
great Advantages. 

Then this is not the only Inconvenience in the 
Practice of this Court with regard to Ejeciments ; 
for if the Plaintiff's Attorney omits or neglects to 
move upon the Certificate of no Plea for Judy- 
ment, on the laſt Day of the Term in which the 
Afſadavirt of the Service of the Ejcctment js fled, he 
cannot move for judgment, until the lalt Day of 
the next ſuccetding Jerm. 
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The Form of the 
Defence. 


The Form of the 
Plea. 


Of Ejectment. 


Court at any Time after the firſt Rule to 
Plead, or in the ſaid four running Days 
after the Rule for Judgment, and will 
not afterwards be received, unleſs the 
Defendant obtains a Rule for that Pur- 


poſe, or a Conſent from the Plaintiff's 
Attorney ; and at the ſame Time that 


the ſaid Defence is filed, a Plea of 201 
Guilty, &c. muſt alſo be filed, and the 
forms of ſuch Plea and Defence are as 
follows. 


“J do hereby appear and take De- 
c fence in the Name of C. D. for all the 
Lands and Premiſſes (or for ſuch Part 
« thereof as the ſaid C. D. has a Title 
© to as the Cale is) in the Plaintiff 's De- 
« claration mentioned. Dated this 
<* Day of 1745. 
„6. H. Attorney for C. D.“ 


And the form of the Plea is as follows. 


% And the aforeſaid C. D. by C. H. 
© his Attorney comes and defends the 
« Forceand Injury when and fo forth, and 
* ſaith that he is not guilty of the Treſ- 
<« paſs and Ejectment of Farm in Man- 


„ ner and Form as the ſaid Plaintiff hath 


above declared againſt him, and of 
<« this he puts himſelf upon the Country, 
and ſo forth.” 


NM. B. The Caſual Ejector is to be the 
Defendant in the Margin of the Defence , 
and the Perſon who takes. Defence is to 
be Defendant in the Margin of the Plea. 

| The 
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Of Ejeftment. 


The Defence is ingroſſed upon Paper, 
and the Plea on Parchment, and they are 
ſeldom filed but in the four running Days 
after the Rule for Judgment, unleſs 
where the Defendant moves for a Trial 
at Bar, or to oblige the Leſſor of the 
Plaintiff to declare for Lands in the Poſ- 
ſeſſion of the Defendant, for neither of 
theſe Motions will be granted until he 
has taken Defence. 


When ſuch Plea and Defence are filed 
as aforeſaid, the Plaintiff's Attorney is 
then to ingroſs and file a ſecond Declara- 
tion, and 1s to bring the ſame as of that 
Term in which, or as of which the Plea 
and Defence are filed, and is to make 
the Perſon who takes defence Defendant 
in the Place of the caſual Ejector; and 
to this Declaration the aforeſaid Plea of 
not Guilty and fo forth, is to be affixed, 
and this Declaration may be filed at any 
Time before the Plaintiff makes up the 
Record for Trial: And note, great Care 
is to he taken as to the Appearance Day 
in the ſecond Declaration, that it be not 
ſubſequent to the Day on which the Fe- 
nire facias is to be teſted, which would 
be erroneous. The Yenire is to be teſt- 
ed according to the Place of Trial : (See 
Page 220. Vol. I) And this was originally 


_ occaſioned by the Neceſſity there was at 


common Law of havirg fifteen Days be- 
tween the Teſt and return Day of the Fe- 
aire facias, and notwithſtanding this has 
: 5 | altered 


= 
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Of Ejectment. 


altered by Stat. 7. Mill. 3. ch. 2 5. the 
old Rule is in the General ſtill adhered 
to ; but the ſafeſt Way 1s, to leave the 
Appearance Day in the ſecond Declara- 
tion to be filled up in the Office. 


And by the modern Practice, when 
the Defendant comes thus into the Room 
of the caſual Ejector, he muſt upon the 


Trial enter into a Rule to Confe/s, Leaſe, 


Entry and Oufter, and is to ſtand upon 
the Title only. This Rule was reaſona- 
ble, becauſe when the Plaintiff had made 
his Leaſe upon the Land, any third Per- 
ſon that came upon the Land Auimo B 
ſidendi, in ſtrictneſs of Law, was an 
Ejector; therefore, when any other Ejec- 
tor was placed 1 in his Stead, it was very 
reaſonable in the Court to impoſe Terms 
upon him; and therefore the proper 
Terms were, that he ſhould not ſtand 
on the Proof of an actual Fatry, Demiſe, 
and a#tnal Oufter ; and becaule this was 
no more than a Form of bringing the 
Title in Queſtion, it was not fit that the 
Plaintiff ſhould be non-ſuited for want 
of proving the formal Demiſe ſet forth 
in the. Declaration, when the caſual 
Ejector would have let the Judgment go 
by DEE. See Law of Ejectments, 5. 


In preparing Briefs for the Council on 
the Trial, you muſt recite the Declara- 
tion and Plea briefly, and the Defendant 
is to confeſs Leafe, Entry and Oufter. 
Then 
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him, and then call the Plaintiff and non- ug 
&W ſuit him; but of this Nonſuit the De- 
& icndant ſhall have no Benefit, and the 
Plaintiff may on theReturn of thePoſtea, 
and on the Certificate of the Judge of 


Of Ejeftment. 47 
Then ſet forth the Plaintiff's Title, be- | 
ginning with the Perſon laſt ſeized in 


9 Fee of the Premiſſes, under whom the 
Leſſor claims and fo deduce the Title 
dovun to your Client,, the Plaintiff prov- 
ing the Deeds, c. 


Then the Title is tried and a Pallea 


rcturned according to the Verdict. 


If a Defence be taken and that on the 100 2684; 


rial the Defendant doth not appear and RUL x. 


Nonfuit of Plain- 


confeſs Leaſe, Entry and Oufter of ſo uff for Pefen. 
W much as is in his Poſſeſſion, or in the dant's not ap- 


pearing to Confeſs 


Poſſeſſion of his Tenant, or of ſuch as T, Fux and 
claim under him, the Method 1s to call 0, and the 


Coſts for Plain- 


/ 


And Judgment 
Aſſize, move the Court by his Council © FAT 


for judgment againſt the caſual Ejector, Hector. 
and that the uſual Coſts may be taxed 
{againſt the Defendant, which the Court 


will grant without further Motion : and 
thereupon, the Clerk of the Pleas enters 


ga Rule for that Purpoſe in the Rule-Book ; 
and he alſo enters of courſe another Rule 


of the ſame Date by way of an Order at 


[the End of the Book, in which the Pro- 


ceedings are briefly ſet forth, with an 
Order for Judgment for the Plaintiff, and 
that the Clerk of the Pleas of this Court 
do thereupon tax the uſual Colts of this 


Action againſt the Defendant (that is to | 
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48 Of Ejectment. 
that if the Defendant ſhall refuſe to pay? 
the ſame on demand, an Attachment 1s to 

Anpchotent for ON againſt him. 


In this Cafe a In this Caſe there is a double Bill of 


double Bill of Coſt, the one againſt the caſual Ejector, 


Rh and the other againſt the Perſon who 


took Defence : And theſe muſt be taxed 
by the Officer of the Court, and the De- 
How to be de- fendant muſt be ſerved perſonally with 
II both, and alſo with an atteſted Copy of, 
the aforeſaid Order, and at the ſame x 
Time the Coſts may be demanded. . 


tbitem: The Perſon whb ſerves the Copy of 
the aforeſaid Rule and the Bills of Coit RR 

muſt have a Letter of Attorney from the 
Plaintiff to demand and receive the Coſts; 


and upon an Affidavit of the Service 


thereof, and of a Demand made, and an 


Authority to demand and receive the 
Coſts, and Non-payment thereof, the 
Court upon Motion to be made thereon, #7 


by the Plaintiff's Attorney, will grant an 
Attachment againſt the Defendant. 85 


Pagen and Non- The Poſtea and Nonſuit is entered 
been ede upon the iflue Roll of the Term preced- 
<alual Ejector. ing the Vacation in which the Action 
is tried; but the Judgment againſt the 

caſual Ejector cannot be entered until the 

Poſtea be returned, on which is indorſed, 

that the Nonſuit was for want of con- 

telling Leaſe, Entry and Oufter ; for it 

does not appear that the Defendant has 

not 


ſay the Perſon who took Defence) and 


Of Ejectment. 
not complied with the Rule, until after 
the Aſſizes, at which the Cauſe was to 
have been tried : And therefore the 
Judgment cannot be entered until the 
next Term after ſuch Aſſizes. 


In all Caſes where Judgment is entered On Judgment by 
| X , K - Conſent or Re- 
againſt the caſual Ejector, there is a Writ inquihment or 
g againſt the caſual 
of Enquiry of Damages awarded upon . 
the Roll for the Plaintiff: The like 1s allo af inquiry award- 
done upon Judgment by Conſent, or on the Roll: 


Relinquiſhment. 


In this Action, though the Plaintiff be 663, 1668. 
nonſuited on the Trial for want of the De- „K UI. E. 
5 : Plaintiff though 
fendant's appearing and confeſſing Leaſe, nonſuited for 
Entry, and Oufter, yet he ſhall pay no Pcfendant nor 
; x L onfeſſing Leaſe, 
Coſts, but Coſts (upon Council's Motion) Ge. NEE 6s . 
are to be taxed againſt the Defendant or C. 


Perſon who took Defence as aforeſaid. 


But in Caſe the Court ſhall ſee Cauſe 
to give Coſts to the Defendant, the Leſ- 
ſors of the Plaintiff ſhall be chargeable 
therewith. 


Altho' by the modern Practice, the Conf-fion of 
Plaintiff is not obliged to prove the Leaſe as 
mentioned in the Declaration, for that Cates not a Con- 
is confeſſed by the Rule of Leaſe, Entry, 8 Sm 


and Oufter, which he is obli x give the Plains 
er, oliged to enter sge re 


into; yet that being only deſigned for Adien 
Expedition in the Trial of the Right, and 
not to give the Plaintiff a Right of Acti- 
on which he had not at Law, therefore 
the Confeſſing of Lea/+, Entry, and Ou 


iT 5 


Of Ejedtmenk. 
| ter, is not a Confeſſion of an Entry ſuffi. 
| | cient to make out the Plaintiff's Title 
where an Entry is neceſſary thereunto ; 
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|| as it an Entry was neceſſary to avoid a 
1 Fine; and by C. I. Holt, or to take Ad- 
108 vantage of a Condition broken ; but C. 
iÞ 1 I. Hales allowed that the Confeſſion of 
1 inch Entry was Evidence of an Entry, if 
0 5 the contrary did not appear; as if the 
3 Ejectment was delivered within the Time 
Woz preſcribed within the Statute to avoid a 
13 Fine, but this now is totally diſallowed, 
5 and an actual Entry muſt be proved 
"i where it is necellary to cofnpleat the 
1 Plaintiff's Title: Firſt, becauſe the De- 
* fendant is compellable by the Court to 
1 confeſs Leaſe, Entry, and Oufter ; and to 
1 | make that a Proof that there was an ac- 
0 tual Entry which was extorted from the 
Mi Defendant, and upon that Preſumption 
1 to turn the Defendant to prove the con- 
IH trary, where to compel the Defendant 
' to the Proof of a Negative, which in all 
. Caſcs is difficult, and in ſome impoſſible 
0 to be done. 1 Lent. 248. 1 Salk. 246. 


259. Law of Ejeftments, 27, 28. 


Ca Ve 


l Tien, And it is ſaid in Salk. 259. that where 
'F an Entry is requiſite to compleat the Ti- 
| | tle of the Leſſor of the Plaintiff, that En- 
4 5 try is not confeſſed by the general Rule, 
1 8 but only the Entry of the nominal Plain- 
4 5 tiff, and therefore, in ſuch a Caſe, the 
1 Plaintiff muſt prove an actual Entry by 
1 his Leſſor; for the Rule only confeſſes 


| | that the Plaintiff made a Leaſe, but not 
4 that 


Of Ejedment. ct 
| that he had a Power ſo to do. He con- 

feſſes the Leſſor made ſuch a Leaſe, that 

the Plaintiff entered, and theDefendant 
ouſted him; but how does this relate to 

the Leſſor's Entry? 


hBẽeſides the Words of the Rule are that Ibidem. 
the Defendant ſhall confeſs Leaſe; c. 
and inſiſt Super Titulum tantum; and 
therefore the Intention of the Court was, 
that the Tenant in Poſſeſſion ſhould in- 
ſiſt upon every Thing that was neceſſary 
for the Defence of his own Title; and 
ſuch is the Denial of the Plaintiff's Entry 
in eſtabliſhing his own Title; and there- 
fore it is a Point that he may inſiſt upon, 
notwithſtanding ſuch Confeſſion. 1 Saund. 
319. 1 Sid. 223. 1 Med. 10. 1 Ven. 42 
and 332. 3 Keb. 218. 1 Vent. 248. Salk, 


246 
And note, if a Man enters and deli- 7d a Phe ag 
vers a Declaration in behalf of the Leſ- be by an expreſs 
ſor of the Plaintiff; this is no Entry to Authority. 
avoid a Fine, unleſs an expreſs Authori- 
ty was given to enter for that Purpoſe 
becauſe the Entry muſt be purſuant to 
the Intention; and that was to deliver a 
Declaration in Order to try the Plaintiff's 
Title, and not to make any Title to the 
Leſſor of the Plaintiff” 1 Mod. to. 1 
Saund. 319. 1 Vent. 42. See Law of 
Zjectment 29, 30. | 


Now as a Fine levied by the Perſons "* Method to 
in Poſſeſſion may be a good Plea in this void a Fine. 
You. II, D Action 
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Übidem. 


Ibidem, 


idem. 


Ibidews, 
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Action in Bar of the Plaintiff's Right of 
Entry ; the Method to be purſued in Or- 


der to avoid ſuch Fine, Sc. is thus. 


The Perſon claiming the Poſſeſſion 
ſhould upon ſome Part of the Lands 
execute a Leaſe to ſome Perſon (in whom 
he can confide) of the Lands demanded, 
and then deliver the actual Poſſeſſion 
thereof to the Leſſee; and the Leſſor 
ſhould at the ſame Time take a Decla- 
ration of Truſt from ſuch Leſſee, of the 
Purpoſes thereby intended. 


If the Leſſor lives remote from the 
Premiſſes, he may impower ſome other 
Perſon by Letter of Attorney in like 
Manner to ſeal and deliver the Leaſe and 
the Poſſeſſion of the Premiſſes to his 
Leſſee. 


Then the Declaration in Ejectment 
may be prepared which muſt contain a 
double Demiſe; that is, firſt a Demiſe 
from the Leſſee who received the Poſſeſ- 
ſion upon the actual Entry to a feigned 
Leſſee; and then another Demiſe from 
him who claims the Land to the ſame 
feigned Leſſee, who by Virtue of the ſaid 


Demiſes is ſuppoſed to be poſleſſed, &c. 


Note, if the real Leſſee ſhould die pend- 
ing the Suit before Judgment and whilſt 
his Term ſubſiſts, in that Caſe, a new 


Ejectment muſt be brought, wherein the 


Executors 
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to make a Leaſe to try the Title) there- 
fore where a Tenant in Tail makes a 


Of Ejeftinent. i 53 
Eyecutors or Adminiſtrators of ſuch Leſ: 
ſee are to be Leſſors in the firſt Demiſe. 


If by Marriage Settlement, or other- . 
wiſe, the legal Eſtate be out of the Per- ſon intitled to 
ſon or Perſons intitled to the Lands ; the the Lands how 
Demiſe in the Declaration muſt be . 
double, treble, Sc. as the Caſe re- 
quires; all which Demiſes muſt be to 
the ſame feigned Leſſee; and the Leaſe, 

Entry, and Oufter muſt be of the ſame 
Days in all the Demiſes. And if upon 
the Trial, the Perſon who brings the 
Ejectment can prove the Title in him- 
ſelf, or in any one of the other Leſſors, 
this is ſufficient to obtain a Verdict. And 
great Care ſhould be taken in laying 
the Demiſes right, for otherwiſe, if the 
Defendant ſhould on the Trial ſnew the 
legal Eſtate to be in any other than 


one of the Leſſors, this would nonſuit 


the Plaintiff. 


This Rule is the ſame in the new and 
old Method, i. e. in either feigning a 
Leaſe or actually ſealing a Leaſe on the 


Premiſſes. 


As the Leſſor of the Plaintiff muſt Tenant in Tail 
: - kes a Diſcon- 
have a Right of Entry when the Action NN oa 


is brought; (for if his Entry be taken 1ue in Tail 3 
away he is a Diſſeizor and cannot enter Pu, te his Fu- 


me don. 


Diſcontinuance, the Iſſue in Tail is put 
to his For medon, and cannot have his 
2 Ejectment z 


Of Ejedment. b 
Ejectment; | becauſe his Entry by the 7 
Diſcontinuance is taken away. 2. Bac. 


171. 


14 No Entry after And by the 10. Cha. 1ſt. ch. 6. It is 
10 Rs enacted that none ſhall make an Entry 
[| | into any Lands, Tenements, or Heredi- 
[| taments but within twenty Years next 
1 after the Right or Title which ſhall firſt 
1 deſcend or accrue to the ſame; and in 
Default thereof, they and their Heirs 
1 ſnall be utterly barred from ſuch Entry 5 
1 ö afterwards to be made. 
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1 Rights ſaved. The Titles of any Infant, Feme covert, 
1 non Campos mentis, impriſoned, or beyond 
| the Seas, are ſaved, ſo as ſuch Perſons, or 
5 their Heirs ſhall within ten Years (next 
4 after ſuch Impediment removed) take 
vi | Benefit of the ſame, and in no Time after 
41 the ſaid ten Years. 


i! Therefore when there hath been no 
1 Poſſeſſion for twenty Years, (except in the 
Ji Caſes before excepted in the Act) ſuch 
9 Length of Poſſeſſion is good Evidence 
4 againſt the Plaintiff in this Action, and 


$45 

4 the Plaintiff hath been nonſuited on it. 

ui 1 Keb. 681. Hard. 461. 0 
142088 


9 1 The King not | . | . . i 
4 affeQted n che. But it ſeems the King is not affected 


i; AQ, nor bs by this Law, and this Privilege is de- 
hl Reveriion be TIVed to his Leſſee; as where A has a 
Fi granted by the Leaſe for ninety-nine Years from the 
5 ö Crown, and A is out of Poſſeſſion for 
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Of Zjectment. 55 
above twenty Vears, yet he may recover | | 
in an Ejectment; for A hath the Kings 
Poſſeſſion, and the King, Sc. is privi- 
vileged from Non Claim, becauſe Nullum 
tempus occurrit Regi; but if the Croun 
grants the Reverſion, the Privilege doth 
not follow in the'Hands of the Grantee. | 
See Law of Zjełiment, 7. 


1 


Nor is a common Perſon affected with If the Land be 
this Act where the Poſſeſſion is in the Fenn ihd Rant 
Hands of a Tenant paying Rent to his be paid within 
Landlord; for payment of Rent amounts een 2 
to a Poſſeſſion within the Time of Limi- the Statute. 
tation, and the Poſſeſſion of my Leſſee 
for Years is my own Poſſeſſion; ſo that 
during the Continuance of the Leaſe, 
and Payment of Rent, Iam in no Sort 
of Default, for I could not enter and 
take the actual Poſſeſſion until the Leaſe 
expired, and it ſeems, I ſhould then, be- 
cauſe my Right of Entry then firſt aceru- 
ed. 2 Keb. 127. 


* * - 
* 5 11 


The Poſſeſſion of one joint Tenant is ee of one 
the Poſſeſſion: of the other ſo as to pre- the Poſte fon of 
vent the Statute from being a Bar in the . 
Ejectment, for each joint Tenant hath 

a Right to the whole, and therefore the 

Entry and Poſſeſſion of one is as good as 

that of both; ſo it is of Parceners. Mod. 

44, Ford verſ. Lord Grey. Salk. 285. 

Law of Ejeftment, 72. ak 


1 
4 


r 
D 3 For 
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For the Prevention of Delays in the 
goth os 1680. 3 X ee, 4 IS. 

RULE Proſecution of Actions in Ejectione firmæ 


33 in this Court, it is ordered, that if after 
5 * 1 1 
Face betalen for a Rule for Judgment is entered, ground- 
only part, Judg- FR. . I "= 
ment ma) be ed on Motion made in Court, any Perſon 


| 
1 
; q [ entered of courſe OT Perſons ſhall appear in ſuch Action of E 
1 Biege sor the Ejectment, and take Defence by his At. 
Wo! | Reſidue, torney, only for Part of the Lands and 
Wil Premiſſes mentioned in the Plaintiff's 
1 5 Declaration, and no other Defence be 
5 j | | taken for the Reſidue of the Premiſſes 
= therein ſpecified, that then the Plaintiff 
1 | | may enter Judgment for the Reſidue *? 
15 5 mentioned in ſuch Declaration, without 
I 5 further or other Motion againſt the caſual 4 
= Ejector, and the Lands and Premiſſes for 
1 which ſuch Defence is taken, may be 
3 | ſtruck out of the Plaintiff's Declaration, 
. ; and the Clerk of the Pleas Office of this 
4 Court do of courſe iſſue a Writ of Habere 


facias Poſſeſionem for the Plaintiff there- 7 


F 2 upon. : «2 

[ After Defence And it is further ordered by the Court, 
j' ande io be lerth- that if after Motion made in open Court, 
5 with entered for Defence be taken for any Lands and 
117 t art . # 
0 Rule to confeſs Premiſſes, by any Perſon or Perſons ad-. 
i 2 Entry and mitted ſo to do, the Attorney of ſuch © 
1 uſter, and a Plea 1 * e : 

al to be filed in 4 Perſon or Perſons ſo taking Defence, is 
„ Days, forthwith to enter an Appearance for tage 
i Party thereupon, and to enter a Rule of 


a Conſent for admitting of Leaſe, Entry and 
\ Ouſter, Sc. and ſhall within four Days 
j! then next coming file his Plea, or by De- 
F fault in any of the ſaid Premiſſes, Judg- 7 

4 ment may be entered for the Plaintiff 
5 againſt = 
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the * againſt the caſual Ejector, without further 
ma or other Motion, and that a Writ of 
frer Habere facias Poſſeſſionem do iſſue as above 
nd- for the Plaintiff accordingly. 


ſon XK ESE 

| g "MIT - . : . . 

of And it is further ordered, that if be- +4. le upon a 

At. fore Motion be made in Court for Judg- Prfnce by Con- 
ent, | 


ment in any Action of Ejectment, any 
F's 2} Perſon or Perſons ſhall by Rule entered 
> by conſent of the Attornies of both Par- 
ſſes ties, be admitted to take Defence, that 
tg then, the Defendant's Attorney ſhall 
= forthwith enter an Appearance, and file 


lue : 

Ju his Plea of the general Iſſue for the De- 
al  fendant in four Days then next coming, 
For or by Default in any of the ſaid Premiſſes, 


be the Plaintiff may enter his Judgment 


357 8 


n, 3} thereupon without further or other Mo- 
his tion againſt the caſual Ejector; and if u, ch Defence 
ſuch Defence ſhall be only taken for Part only for Part of 
of the Lands and Premiſſes mentioned jj*.Mnds3 the 
in the Plaintiff's Declaration, upon Mo- Moetion have 
tion made in Court, the Plaintiff may Nane forthe. 
| have judgment for the Reſidue menti- | 
oned in the ſaid Declaration, and the 

Lands and Premiſſes for which ſuch De- 

fence is taken, are to be ſtruck out of the 

Declaration againſt the caſual Ejector, 

and a Writ of Habere facias Poſſeſſionem 

is to iſſue as above for the Plaintiff ac- 


cordingly. 


And it is likewiſe ordered, that the i 
: R ; : Affidavits of the 
Attornies of this Court in all Actions Service of Eject- 
| a ments to be full 
of Ejectment brought, or hereafter to be te the Notice 
brought in this Court, do take care that and Service, and 
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to extend to all the Aﬀidavits filed of Service of all De- 


the Lands in the : A : 
Declaration, Clarations and Summonſes in Ejectment 


be ſull as to the Notice and Service of 
the Parties; and that ſuch Affidavits do 
extend to all the parcels of the Lands and 
Premiſſes mentioned in the Plaintiff's 
Declaration ; to the End that the Parties 
in Poſſeſſion, and concerned in the Title 
may not for want of due Notice be O»fted, 
and the Court ſurprized by means of 
any ſhort or fallacious Affidayits made in 
ſuch Actions of Ejectment. 


Coſts of Declara- By a Rule made in this Court the 25th 
tions againſt the of May 1685, the Attornies were for the 


caſual Ejector to 


be taxed to the future to pay Coſts on taking Defence 
dam againſt upon Certificates, Fc. or Attachments 
ing Defence, on Were tO iſſue againſt them of Courſe ; and 


Plaintiff's reco- the Officer of the Court was to aſcertain- 


vering Judg- 
ment. all ſuch Coſts, and Rules of Court were to 


be entered of Courſe for ſuch Attach- 
ments. But by a Rule made the firſt of 
it. 1698. June 1698, it was ordered, that no Coſts 
U L Ek. upon Declarations againſt the caſual 
Ejector ſhould for the future be paid to 
the Attornies upon any Defendant's tak- 
ing Defence, but that the Coſts of ſuch 
Declaration againſt the caſual Ejector 
and Rule, Sc. be for the future taxed and 
allowed to the Plaintiff againſt ſuch De- 
fendant taking Defence, upon the Judg- 
ment recovered by the Plaintiff againſt 
the Defendant. | 


we ſeperate be- Where different Perſons take De- 
ences tobe tak, fence for different parts of the Premiſſes, 
10 


an for different 


wed, 
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in the Plaintiff's Declaration mentioned; 


or where one Perſon takes Defence for 
the whole, and another Perſon for only 
| Partof the Premiſſes, there mult be a ſepa- 
rate Declaration filed againſt each Defen- 
dant; and a ſeparate Record muſt alſo iſſue; 
and in the Declaration againſt the Perſon 
"> who takes Defence for the whole, the 
Demiſe muſt be as it is in the firſt De- 
= claration, but in the Declaration againſt 
the Defendant who takes Defence for 
different Parts of the Premiſſes, ſuch Part 
only is to be inſerted in the Demiſe for 
which the Defence is taken. 


Of the Meſne Profits and how to be reco- 
| vered. | 


- if he prevails is to recover Da- 
mages; yet the Damages that he hath 
= ſuſtained by being kept out of the meſne 
Profits, are not recoverable in this 
Action; becauſe it is never laid with a 


Continuando, and therefore comprehends 
* 


only the Damages in that particular Act 

of Oufter complained of, but does not 

extend to the meſne Profits that were 

taken during the whole Ouſter; ſince 
every Act is a new Treſpaſs. 2 Ba. Abr. 
181. 


But where a Perſon recovers in Eject- 
ment, he may bring an Action of Freſ- 
paſs for the meſne Profits, and recover 

the 


59 
parcels of the 
J. ands, ſeparate 
Declarations are 
to be filed and 
ſeparate Records 
are to iſſue. 


Lthough in Eje&ment, the Plaintiff Meſne Profits 


not recoverable 
in Ejectment. 


A diſtinct Acti- 
on to be brought 
for them, 
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the ſame from the Time of the Deſen ; 
dant's Entry laid in the Declaration a 
tbidem. 9 


May be brought And this Action may be bee ei. 1 
either by the . ther by the Plaintiff in Ejectment or b) 

ae the Leſſor of the Plaintiff, though where 

the Plaintiff brings it, he need only at 

the Trial to produce his Poſtea, of hi: 

Recovery ; but where the Leſſor bring 1 

it, he muſt prove his Title over again, 

Fey it be inſiſted on by the other ſide; other. 1 

wiſe he will be nonſuited. 1 Till 499. 

and ſee Skin. 424. that the Leſſor of the 

Plaintiff cannot bring an Action for the 

meſne Profits unleſs he entered and was 1 

Ouſted, but the Leſſee may. And 6. 

Mod. 222. Where it is holden, that with- 

out an actual Entry, there can be na 

Recovery of the Profits. 3 


How the Ain If Treſpaſs be brought for the meſne 3 
tage, Profits, and the Action is brought againſt 
ger and how if A Stranger to the former Verdict, it muſt 
agamit the De- be brought in the Leſſor's Name and the 
Title may be ſtood upon; 1 there 

was no Leaſe, and no Reaſon for an 

Efloppel: But if it be brought againſt 

the Defendant, in Ejectment in the 

Leſſee's Name, there the Verdict ſhal! 

be concluſive Evidence, and ſhall bind 

the Leſſor of the Plaintiff, though no 

party to the Record; and in this Caſe it 

is ſufficient to prove the Value of the 

meſne Profits, without entering into 

the Title. And if ſuch Leſſee releaſes 7 

the 


efen the Action, it is a Contempt for which 


tion, © 


3Z proper Action for Recovery of the meſne 
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9 


ee will be commited. 1 Sid)" 250. 


os 


mY 


bes 
2 


| 1 Keb. 944. Skin. 247. I Salk. 260. 


2 Lac. 182. 


» „ Meſne Profit 
It is ſaid that the Damages ſuſtained er able on 


by being kept out of the meſne Profits, Writ of Inquiry. 


£1 
5 may be recovered on a Writ of Inquuy ; 
z but yet a Writ of Error will lie on a Judg- 


: 


by 
22. 
id 
F 
| 
4 
4 


ment in Ejectment quod recuperet, 2 
before a Writ of Inquiry executed. Carth. 
205. Per Hol ch. 1. 2 Ba. 181. 


But that an Action of Treſpaſs, is the But Adlon of 
Treſpaſs the pro- 
per Action. 


Profits or Damages, Yide Ch. Litt. 257. 
19 Hen. 6. 27, 28. 2 Rol. Ar. 550. 
FE Co. 76, 


It is ſaid that where a Man is put to A man may pro- 
his Election, whether to proceed at Law <<<d at Law for 
a , 5 n the Poſſeſſion, 
or in Equity, if the Bill be for the Land and in Equity tor 
and to have an Account of the meſne Acccunt of 

| - the meſne Pro- 
Profits, he may elect to proceed in an ts. 
Ejectment at Law for the Poſſeſſion, and 
in Equity upon the Account ; becaule at 
Law he can recover Damages for the 
meine Profits from the Time only of the 
Entry laid in the Declaration. 1 Fern. 


105. 


Several Eject- 
ments may be 
brought one after 
another. 


But where the 
Suit begins in 
Chancery, and it 
directs a Trial by 
Ejectment, after 
one or two Ver- 
dicts it will order 
a perpetual In- 
junction, 


Of Ejedtment. 
Of bringing a new or ſecond Fjectment. 
ON of the Advantages eventing 


this Action 1s, that a Man may | 
have a remedy ?7otes quoties, in being 
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allowed to bring as many Ejectments as 1 EH : 
he pleaſes, which has ſometimes proved 
a very great Miſchief, but is yet without 


Remedy ; ; for though it hath been ſome- | 


times attempted in Chancery after three 
or four Ejectments, by a Bill of Peace 
to eſtabliſh the prevailing Party's Title; 

yet it hath been always denied to alter 
the Courſe of Law, for that every Termor 
may have an Ejectment, and every new 
Ejectment ſuppoſes a new Demiſe; and 
the Coſts in Ejectment are a Recompence 
for the Trouble and Charges to which 
the Poſſeſſor is put. But where the Suit 
begins in Chancery for Relief, touching 
pretended eee ee on the Title of 
Lands, and the Court has ordered the 


Defendant to purſue an Ejectment at 
there, after one or two Ejectments 
tried, and the Right ſettled to the Satis- 
the Court hath 
ordered a perpetual Injunction againſt | 
the Defendant ; becauſe, there the Suit 


Law - 


faction of the Court, 


is firſt attached in that Court, and never 
began at Law; and ſuch pretended In- 
cumbrances appearing to be fraudulent 
and inequitable againſt the Poſſeſſor, it is 
within the Compaſs of the Court to relieve 
againſt it. 2 Bacon 182, 


If a Man has a Verdict in Fjectment 
and Coſts taxed, and an Attachment 
iſſues 


F 
c 
1 


n 
e 


1 
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Jaques for Non- payment of the Coſts; Verdi againſt 


nt, W 
ling 3 
5 


5 5 
may | 3 the Defendant ſhall not have an Eject- . 
eine ment againſt the Plaintiff in the ſame N 2 
8 as | Court until he hath paid Coſts : But he ment in the fame 
Seb may proceed in Ejectment in another gad. but me in 
out F Court without Coſts paid. The Reaſon another Court. 
ne. 1 is, becauſe the ſame Court will ſee an .. 


ee Obedience paid to their Rules before they 
ACE . F will ſuffer the diſobedient Perſon to pro- 
Ceed in a Caule of the ſame Kind. But 
another Court cannot take Cognizance of 
| | the Rules of a diſtant Court ; but every 
3 Court can force Obedience to its own 
= Rules. 1 Sid. 379. Sed guer. for in 
1 Salk. 255. H brought an Ejectment 
in C. B. and at the Aſſizes was nonſuited, 
and Coſts were taxed on the Nonſuit; the 
Plaintiff brought a new Ejectment in 
C. B. and a Rule was made to ſtay 
all Proceedings till the Coſts of the Non- 
ſuit were paid; then he brought an Eject- 
ment in B. R. and upon producing the 
Rule of Court of C. B. the ſame Rule 
was made in B. R. 


If the Plaintiff be Nonſuit, he cannot Flaintiff non fui- 


lit Go ted cannot brin 

bring a ſecond Ejectment without paying a 2d Efe Amen 
_ witho!t paying 
- 8 the Colts of the Firſt. Comb. 110. Wan ogy. 
it F firſt. 


Ordered that where there hath been a 663, 6. 
former Trial and Coſts given to the De- RUL E. 
fendant, the Party ſhall not be admitted to ©. 
proceed de Novo until the Colt be paid. 

4 No new Ejectment ſhall be brought , Pegudant s 


by the Defendant alter Recovery againſt Recovery againſt 
him not to bring 
him, 
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anew Ejectment him, until he has quitted the Poſleſſiofi, 


till he has | . 
0 che Poſ- Or the Tenants have attorned to the Plain- 


teiſion, or the tiff, ſo that he be in Poſſeſſion and the 


T ts have at- L 
torned to the Defendant out. 1 Salk. 258. per Holt, 
Plaintiff. Ch. I ö 


2d. When the Ejeciment is brought for | 
Mon- payment of Rent. 


The Manner of \ \ HERE an Ejectment is brought 
Proceeding. 


Practice is the ſame as where it is upon 
the Title, only that under the Declarati- 7 
on and Summons there muſt be a Notice 1 


that the Ejectment is brought for Non- 


payment of Rent purſuant to the Sta- 
tute. = 


The Demiſe, Eu- The Demiſe, Entry, and Ouſter, (as 
try, and Oufer, has been ſaid before) may be laid on 
| any three Days before the laſt Day of the 
Term as of which the Declaration is 
brought, as the Appearance in the De- 
claration in this Court is always as of 
A Year's Rent that Day, and in all Caſes where the 
te er cf ihe Plaintiff obtains a Judgment in Eject- 
Demiſe, | ment, it muſt appear that there was a 
| Year's Rent in Arrear before the Day on 
which the Demile is laid in the Declara- 
tion; for altho' the Statutes ſay that the 
Plaintiff in Ejectment ſhall recover Judg- 
ment if it ſhall appear by Affidavit that 
one whole Year's Rent was due before 
the Suminons in Ejectment was ſerved, 


yet 


Of Ejeftment. 
vet it is ſaid that theſe Statutes do not in 
the leaſt alter the Law in this Reſpect ; 
and by the Rules of Law, the Leflor of 
the Plaintiff muſt have a Right of Entry 
at the Time of making the feigned De- 
; = miſe. And theſe Statutes do not give the 
— Leſſor of the Plaintiff any Right to en- 
ter until a Year's Rent be due, fo that of 
Courſe he cannot till then make any De- 
= miſe to try the Title. And note, it is 
= alſo ſaid, that if in the Tenant's Leaſe 
there ſhall be Days of Grace allowed him 


5 | for Payment of the Rent, theſe Days of 
We Grace mult be all expired before the Day 
If on which the Demiſe is laid in the De- 
Ce : : 

85 claration as aforeſaid, 

a 


Months, and a Mortgagee nine Months 
after the Execution of the Habere to pay 


n pay all the Arrears accrued due to the 


=" SE Tenant by the Statute has ſix Tenant has 6, 


Mortgagee, 9 
Months, to pay 
the Rent and 


is the Rents and Coſts, but then he muſt Coſts, but to pay 


all Arrears to 
the Time of af. 


Arme of aſcertaining the Rent, either on NRνj,jiW the 


* 2X the Trial, in Caſe the Defendant appears, 
c or by Affidavit in Caſe of Judgment 
" XZ againſt the caſual Ejector, or Nonſuit 
bor not Confefling Leaſe, Entry, and 

Ouſter, as well as what was due before the 
Day on which the Demiſe is laid in the 
Declaration. 


On the Trial in Ejectment for Non— 
payment of Rent, the Plaintiff's Attor- 
ney mult have ready to produce an at- 
teſted Copy of the firſt Declaration in 


Ejectment, Summons, and Notice, and ed on the Trial. 
of 


An atteſted Co- 
py of the Affida- 
vit of the Ser- 
vice of the Eject- 
ment to be pro- 
duced and prov- 


| 
| 
| 
| 
} 
{ 
j 


. ſome Perſon on the Trial, that on ſuch © 
a Day he compar'd the aforeſaid Copy | | 
a | | with the original Declaration, Summons, 
% Notice and Affidavit, and that he ſaw 
| the ſame atteſted by the proper Officer. 


WS, '2£ 
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Coſent forJudg- Where the Ejectment is brought fort: 
| rent wut ive Non- payment of Rent, if the principal | 
1 ee Tenant or Leſſee will give a Conſent for- 
| Judgment, he muſt firſt file a Plea and 
= | Defence as directed in Page 44, that 
=. | he may appear to be in Court; and the 
MF. Defendant's Attorney may then draw out 
1 a Conſent in Paper, to be ſigned by him, 
=. | in which the Defendant relinquiſhes his 
Ma Plea, and conſents that Judgment be 
in entered for the Plaintiff, and theſe Con- 
ſents are generally with a ſtay of Execu- 7 
1 tion for ſome certain Time. 1 


2 A — _ 
5 3 


— 
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Ibidern, And this Conſent is to be delivered to 
the Plaintiff or his Attorney, who there- 
upon moves the Court to have the ſame 
received and made a Rule of Court. And 

\ when the Time for ſtay of Execution is 

. expired, the Plaintiff may then iſſue his 

1 Hlabere facias Pylſaſſionem as is directed in 

13 next Page But note, before Execution iſ- 

ſues the Plaintiff is to file a ſecond De- 

claration as is directed in Page 45. 1 


M55 
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If there be any other Perſon concerned Ibidem. 


eof; in Intereſt beſides the Perſon who gives 
the 7 ſuch Conſent for Judgment, the Plaintiff 
ect 3 muſt move for Judgment on a Certificate 
t of of no Plea as if no ſuch Conſent had been 


the given, and proceed as is directed in Page 


| by 442 Cc. for the Conſent for Judgment 
uch can be only binding upon him who 
Py þ gave it. | | 
ns, == EVE re” 4+ 
ſaw An Ejectment was brought in the ſodgment on 
fr. King s-Bench for Non-payment of Rent, Conſent entered 
and the Tenant after having appeared « the Leſlor of 
for | and taken Defence, gave a Conſent for che Plaintift, 
pal | Judgment with Stay of Execution until 
for the following Term; but before the 
ind Judgment was entered, the Leſſor of the 
nat Plaintiff died, yet the Judgment was 
the entered in the next Term after his Death, 
Neſs in the Name of the nominal Plaintiff 
a the feigned Leſſee. Determined in De- 
his bate in the Caſe of the Leflee of Yer 
5 againſt Allen, Michaelmas, 17 54. 
u- 55 — 
Of aſcertaining the Rent, and recovering : 
| gs the Coſt. | 
to 
W F upon a Trial in Ejectment it ſhall On Trial in E. 
15 appear to the Court that one Year's jeament the 
d Rent was due to the Leſſor of the Plain- Re, in 
= tiff before the Day on which the Demiſe 
a is laid in the Declaration, the Plaintiff 
2 ſhall obtain a Verdict; and the Jury that 


try the Cauſe ſhall aſcertain the Sum in 
Vor. II. E Arrear : 


68 
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Arrear: And on the Return of the Poſ- 


Habere for the 
Poſſe ſſion. 


Ca. fa. . fta. 
er Elegit for the 
Coſt. 


Rent how aſcer- 
tained on ſudg- 
ment by Default 
againſt the ca- 
ſual Ejector. 


tea and Verdict, the Plaintiff ſhall upon 
Council's Motion obtain his Judgment 
againſt the Defendant; and may then 
iſſue an Habere facias paſſaſſionem, for the 
Sheriff to put him in Poſſeſſion, for 
which ſee among Title Executions. And 
note that in this Caſe, a Writ of Fer: 
facias, Capias ad Satisfactendum, or Ele- 
git, may iſſue for the Coſts, which are 
to be taxed by the Officer. 


If the Plaintiff 'obtains Judgment 
againſt the caſual Ejector by Default, in 
ſuch Caſe an Affidavit is to be made by the 
Landlord or Leſſor, his Agent, or Receiv- 
er, that one Year's Rent was due before 
the Ejectment was brought as aforeſaid, 


and that the ſame and every Part thereof 


is ſtill due and unpaid, which Affidavit is 


to be as poſitive as poſlible, and if it be 


& 


in Vacation Time, 1s to be filed in the 
Pleas Office; of this Court and then the 
Officer of the Court (who is in this Caſe 
to be the Judge of the Sufficiency of the 
Affidavit,) will (if required) make out 
an Habere facias poſſeſſionem thereon : but 
if it be in Term Time, the preſent Prac- 
tice is, for the Plaintiffs Council to move 


NoExecution for UPON an atteſted Copy of the aforeſaid 


the Coſt on Judę- 
ment againſt the 


Affidavit, to have the Rent aſcertained: 


Caſval Ejector, But in this Caſe of Judgment by Default, 


but the Tenant 
or Mortgagee to 


you can iſſue no Execution for the Coſt; 


pay the Coſt be- but if the Tenant or Mortgagee ſhould 


tore he can re- 


dcen. 


come in to redeem the Lands purſuant to 
the Statute, the Landlord or Leſſor may 
| keep 
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keep the Poſſeſſion until he be paid all 


the Arrears then due, and alſo the Coſts 


of Suit. | 


If a Defence be taken, and that on 
the Trial the Defendant doth not appear 
and confeſs Leaſe, Entry, and Oufter, 
the Method is to call him, and then call 
the Plaintiff and nonſuit him; and the 
Plaintiff may then proceed to obtain 
Judgment againſt the caſual Ejector, and 
to aſcertain the Rent and iſſue Execution 
for his Poſſeſſion as in the preceding Pa- 
ragraph, and alſo to recover his Coſts 
againſt the Perſon who took Defence, in 
ſuch Manner as before directed in Page 


47. 


Defence taken, 
and Defehdant 
not appearing to 
confeſs Leaſe, 
Entry, and Ouf- 
ter, how theRent 
is to be aſcertain- 
ed, &c, 


But note, upon a Trial in Ejectment How the Rent 
the yearly Rent muſt be fully proved, 


and aſcertained to the Jury. 


is to be aſcertain- 
ed on the Trial. 


In the Caſe of the Leſſee of Stratford Ibidem. 
againſt Harrington, in this Court, Trint- 
ty-Term 1750, on a Bill of Exceptions, 
it was determined that the Leſſor of the 
Plaintiff cannot be a legal Evidence in 
his own Caſe on the Trial, nor his Agent, 
as he may ſwear to exonerate himſelf, 


and the Court mentioned the Caſe of the 


Leflor of Bor againſt Mathers in the 


Ning s- Bench, Micha:Imas-Termz 


where, on a Bill of Exceptions the Ver- 
dict was ſet aſide, becauſe the Leſſor of 
of the Plaintiff was examined. And the 
Court ſaid further that the Meaning of 


E 2 
A 


1749; 


the 
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the Words in the Statute © If it ſhall 
„ appear that one Year's Rent or more 
« js due, Sc.“ is, if it ſhall ſo appear 
upon the whole Evidence on both Sides, 
and that the Leſſor's or his Agent's aſ- 
certaining the Rent is only upon a Non- 
ſuit, for not confeſſing Leaſe, Entry, and 
Ouſter, or on a Judgment by Default. 


nals r 


. And in the ſaid Caſe of the Leſſee of 
Stratford againſt Harrington, it was de- 
termined, that the Counter-part of te 
Leaſe with Proof of Poſſeſſion and Eny- 
joyment of the Premiſſes by the Leſſee 
is ſufficient Evidence of the whole Rent 
being in Arrear from the Commence- 
ment of the Leaſe, and that the Proof of 
Payment lyes on the Defendant, altho' 
it was objected by the Council for the 
Defendant that in this Caſe the Landlord 
is not compellable by Law to give any 
Acquittance for the Rent he receives, as 
appears by 3 Coke, 65 Penant's Caſe, 
&c. and the like Determination was 
made in the ſaid Caſe of the Leſſee of 
Bor againſt Mathers. 


53 


How t proceed So likewiſe upon a Trial in Ejectment, 
of the Lands be care Mult be taken, if the Number of 
not aſcertained Acres contained in the Lands be not 
| ſet down in the Leaſe with Certainty, 
that the Contents of the Lands be fully 
proved to the Jury, and the yearly 
Rent well aſcertained or the Plaintiff can 


have no Verdict. 


The 


ſ 
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The Contents of the Lands may be ider. 
proved, either by fome Map of theLands 
properly proved, or by ſome Perſon who 
has ſurveyed them, or who has attended 
the Surveying and ſhewn the Mears 
and Bounds, or held the Chain or Scale, 
or taken Field-notes, or by ſhewing that 
the Defendant hath acquieſced under or 
> ſubmitted to ſome Survey, or ſome cer- 
"2 tain Number of Acres, or otherwiſe; but 
* theſe are general Evidence, and tho' they 
be fit to go to the Jury, and are entirely 


_— 
1 


: in their Breaſts, yet they are by no Means 
: concluſive Evidence, for the Defendant 
may controvert it, and ſhew that the 
» X Lands do not contain.ſo many Acres as 
N appear by the Plaintiff's Evidence, Sc. 
Z and it was ſo determined on ſolemn De- 
bate in the aforeſaid Caſe of the Leſſee of 
. = Stratford againſt Harrington. 
In ſome Caſes the Leſſor of the Plain- 


, 3 tiff has been compelled to file a Bill in 5 


Equity to have the Lands ſurveyed by 
Order of Court. g | 


Another Point in this Caſe was, that Livery of Scizia 
the Leaſe againſt which the Ejectment in whe CO 
was brought was a Leaſe for Lives, that ceſſary to be 
it was not by Leaſe and Releaſe and that “ed 
Livery of Seizin had not been given, but 
it having appeared upon the Trial that 
the Leſſee was not only in Poſſeſſion at 
the Time the Leaſe was made, but that 
there had been a long Poſſeſſion after, 

E 3 | and 
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On Ejectment 
for Non- payment 
of Rent all Cot 
appearing by Af- 
fidavit to be ne- 
ceſſarily and rea- 
ſonably expended 
to be paid, 


No Writ of Error 
where Plaintiff is 
nonluited for De- 
fendants not con- 
feſſing Leaſe, En- 
27y and Ouſter. 


Unleſs an Infant 
be Tenant in poſ- 
leflion, 


/ Efectiment. 


and a long Acquieſcence, and Rent paid 


and received, the Court were therefore 
unanimouſly of Opinion that Lavery muſt 
be preſumed, and over- ruled this Excep- 
tion. 


And upon ſuch Ejectment for Non- 
payment of Rent, the Plaintiff ſhall not 
only have the uſual taxed Coſt, but alſo 
all ſuch Sums as he ſhall make appear by 


Affidavit that he hath reaſonably and 3 


neceſſarily expended in the Suit. 


It is ſaid that when the Plaintiff is 
nonſuited for want of the Defendant's © 
confeſſing Leaſe, Entry and Oufter, and 
that Judgment is entered againſt the 


caſual Ejector, the Defendant cannot 


bring a Writ of Error to ſet aſide this 


Judgment, for he was no Party thereto ; 
and if he brings ſuch Writ in the Name 
of the caſual Ejector, he being a Friend 
to the Plaintiff's Leſſor, may either re- 
leaſe the Errors, or upon Motion of a 


Nonpros, the Court will. order it to be 


Entered. 2 Bacon, 163. 


But if an Infant be Tenant in Poſſeſſion, 7 


and the Plaintiff obtains a Judgment 


againſt the caſual Ejector for want of 


confefling- Leaſe, Entry and Oufter, and 
the Infant brings a Writ of Error in 
the caſual Ejector's Name, and the De- 
fendant in Error ſets up a Releaſe from 
the caſual Ejector; upon making this 
oat.to be the Caſe of the Infant, on Mo- 

tion 
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tion on the Writ of Error, the Court willi | 
not ſuffer ſuch a Releaſe to be pleaded in! 


Bar to ſuch Writ of Error; becauſe no 
Laches can be imputed to the Infant for 


want of confeſſing Leaſe, Entry and 


Ouſter. Didem. | 


If a Defendant in Ejectment ſuffers If a Tenant or 


the Habere to be Executed by his not 


paying the Rent and Cofts, but that he 


or ta Mortgagee comes within the Time 
= preſcribed by the Statute, and files a 
Hill to be reſtored to the Poffeſhon on 
paying the Rent and Coſts ; in this Caſe, 
although there ſhould another half Year's 
Rent accrue due, and the Defendant in 
*Z Equity, ſhould in his Anſwer ſwear it, 
yet the Plaintiff in Equity ſhall be obliged 
to pay no more than the Sum aſcertained 


by Verdict, or by Affidavit; this was fo 


determined in the Caſe of the Leſſee 


Court. | Hs * 


In Ejectment for Non- payment of 
Rent on Judgment againſt the caſual 
Ejector, the Plaintiff only recovers the 
Poſſeſſion of the Land, but not the Rent; 
for the Rent muſt be recovered by a 
diſtinct Action; but if a Defence was 


taken, he ſhall alſo have his Coſts. 


E 4 Wo 


Mortgagee files 
a Lill to be re- 
ſtored to the Poſ- 
ſe ion within the 
6 cr Months, he 
is to pay n6 more 
Rent than is aſ- 
certained by Ver- 
dict or Affidavit. 


The Poſſeſſion of 
the Land only re- 
coverable in E- 
jectment not the 
Rent. 
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Of Ejectments in General. 


e e ede, F the Plaintiff in Weſment who is but 
notto abate. a nominal Perſon dies, yet the Action 
| ſhall not abate; for if there be any other 
Perſon of the ſame Name, the Court 
will intend him to be the Perſon men- 
tioned in the Declaration, becauſe he is 
only nominal; ſo that While there is 
any Perſon of the Name living, the Leſſor 
of the Plaintiff who is only concerned in 


Intereſt may proceed in the Suit. 3 Keb. 
772. Ic = LE 


Plaintiff cn. Alſo if the Plaintiff 8 is only a 

9 — Truſtee for the Leſſor) releaſes the 
Action, he may be — for the 
Contempt. 1 Salk. 260. | 


Who may defend No Perſon is admitted to defend in 
in Ejeament. Ejectment unleſs he be Tenant, and is 

or hath been in Poſſeſſion, or receives the 
1 Rent; becauſe it is an Act of Champerty 
I's for any. Perſon to interpgle- to cover the 
8 Poſſeſſion with his Tale 2 Bacon, 
1 1 15 


18 Several Defen= Where 1 are 3 3 
<a dantsfeverally to whom the Plaintiff delivers Declara- 

| rereſt ſeveral De tions that are ſeverally concerned in In- 
vl. 2 * tereſt, and the Plaintiff moves to Join 
Ig them. them all in one Declaration, yet the 
hi | | Court will not do it; but the Plaintiff 
18 muſt file ſeveral Declarations againſt cach 
| of them ; becauſe each Defendant muſt 


have 
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have a Remedy for his Coſts, which he 
could not have if they were joined in a 
Declaration and the Plaintiff prevailed 
only againſt one of them ; and by this 
Means the Plaintiff might have a Te- 
nant of his own Defendant with others 
in order to ſave the Coſts. 2 Keb. 524. 
2 Bacon, 104. 5 


Though by the modern Practice the Several Leflors 
Plaintiff is not obliged to prove the Leaſe concerned in de- 
mentioned in the Declaration, for that is care. 
confeſſed by the Rule, and by that Means 
the Miſchief of any Variance between 
the Leaſe declared on and the Leaſe pro- 
duced and proved on the Trial is avoid- 
ed, which was a Danger the Plaintiff was 
expoſed to, and often miſcarried by the 
old Method of Proceeding ; yet in the 
modern Practice, the Plaintiff muſt take 
Care to declare on ſuch a Leaſe as ſuits 
with his Leſſor's Title; and therefore if 
there be ſeveral Leſſors, and you lay the 
declaration quod dimiſerunt, you muſt 
fhew in them ſuch a Title that they may 
demiſe the whole; for the word Dimr- 
ſerunt muſt be taken in pleading accord- 
ing to the legal Senſe it bears; and there- 
fore if any of the. Leſſors have not a le- 
gal Intereſt in the whole Premiſſes, he 
cannot in Law be ſaid to demiſe them, 
for it is only his Confirmation where he 
is not concerned in Intereſt, and there- 
fore the Confeſſion of this joint Leaſe 
doth not help, for you do not confeſs the 


Title 


==: 
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76 Of Ejett ment. | 
Title by the Rule. Law of Ejeftments, 84. 


So that where an Ejectment is brought 
Item, by Coparceners, Joint-tenants, or Fenants 
in common; the beſt way to avoid any 
Difficulty in theſe Caſes, is to join in 
a Leaſe to a third Perſon, and that Leſſee 
to make a Leaſe to try the Title. Law 

of Ejettments, 86. 


In Ejectment the Plaintiff declared 
Double Demiſe Upon two Demiſes of ſeveral Lands by 
and one Haben- ſeveral Parties, but laid only one Ha- 
rr. bendum, viz. Habendum Tenementa pre- 
dlicta fo demiſed by the aforeſaid ſeveral 
Parties for ſeven Years; and lays in his 
Declaration that the Defendant entered 
into all the aforeſaid Tenements & ipſum 
(the Plaintiff) a firma ſua preaia (in the 
ſingular Number) eject, expulit et amo- 
vit; and it was afligned for Error, that 
the Declaration was ill for want of ano- 
ther Habendum ; for the Verdict is gene- 
ral, and it is uncertain to which Demiſe 
this ſingle Habendum relates; but the 
Court held that Reddendo fingula ſingulis, 
it was well enough. Carth. 224. adjudged 
upon a Writ of Errorin B. R. Comb 190. 
2 Vent 214. 2 Bac. Abr. 173, 176. 


If the Heir brings an Ejectment and 

pending the Suit his Anceſtor dies, yet 

Heir brings an he ſhall not recover; becauſe every Man 
eee and muſt recover according to the Right he 
tac Anceitor dies. had at the time of the Action brought; 
but during the Life-time of the Anceſtor 
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Of Ejectment. 


the Ejectment was done to him only, 
and therefore to be puniſhed by the An- 
ceſtor, for one Man cannot complain in 
a Court of Juſtice of an Injury done to 


another. Raym. 463. 2 Bac. 176. 


A Leaſe made by a Guardian to try 
the Title of an Infant, ſeems good ; 
for though ſuch Leaſe may be voida- 
ble as to the Infant, yet a 'Stranger 
cannot defeat it; and if the Leſſee 
ſhould not be allowed to maintain his 
Ejectment on ſuch Leaſe, the Infancy 
would deprive the Minor of that Remedy 
of puniſhing the Treſpaſſer, which Per- 
ſons of full Age are intitled to, which 
were to deny the Minor, the common 
Right and Privilege of other Subjects. 
Hard 330. Law Ejettment, 87. 


By the modern Practice, where the 
Houſes or Land for which the Ejectment 
is brought are empty or waſte, and no 
Perſon reſiding in ſuch Houle, or on ſuch 
Lands, in which Caſe no Declaration can 
be delivered, nor Affidavit made thereof 
it ſhall be ſufficient Service to affix a 
Copy of the Declaration and Summons 
in Ejectment (and Notice if it be for 
Non-payment of Rent) on the Door of 
the Houſe, - or on ſome notorious Place 
on the Lands, in caſe the Ejectment be 
for Lands. And this Manner of Service 
mult be particularly ſpecified by Affi- 
davit ; however where the Ejectment is 
1s brought upon the Title, the ſafer way 
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Leaſe by Guar- 
dian to try the 
Title of an In- 
ant. 


Ejectment where 
Houſes or Lands 
are waſte, how 
the Service is to 
be. 


78 Of Ejectment. 


is to enter and ſeal a Leaſe upon the 


K . , md pom ob — fy 
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[i | Lands. 
5 Or where the But note where a Tenant or Perſon 
1 Tenant abſconds. to be ferved abſconds or is out 
i of the Kingdom, poſting an Ejectment 
bi on any part of the Premiſles, will not 
0 in this Caſe be ſufficient Service, unleſs 
i there be a ſpecial Order of the Court firſt 
. obtained for that Purpoſe, which the 
iN Th Court upon a proper Affidavit, and upon 
1 Council's Motion thereon will grant. 
1 See the Caſe Leſſee Earl of Barrymore 
a againſt Thruſtout, in this Court, Eaſter 
1 Term, 1751. 
1 | 
p 5 5 And it ſhould alſo appear by the Affi- 
f 1 davit of Service of the Ejectment as well 
1 as by the Affidavit on which the Rule 
$5 was obtained, that ſtrict Enquiry has 
L 68 been made for the Tenant or Perſon to 
„„ be ſerved, and that he abſconds, Qc. for 
„ | although this might have been the Caſe 
„ when the Rule was obtained, he might 
17 have appeared between that and the 
13 Time of Service. But ſhould it happen, 
15 that the Leſſor of the Plaintiff is a 
18 Stranger to theſe Matters, until after 
15 the Ejectment has been ſerved, if he 
185 has cauſed the beſt Service to be made 
. that the Nature of the Caſe will admit of, 
EH | he may move to eſtabliſh it, as is before 
18 directed in page 42, and really it ſeems 
. reaſonable that it ſhould be ſo in all 
11 Caſes, eſpecially where the Ejectment 
18 is for Non-payment of Rent, as other- 
ate wiſe 
od 
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Of Ejeftment. 
wiſe the Leſſor of the Plaintiff may loſe 
another half Year's Rent by the Delay. 


It has been held, that where a Corpo- 
ration is Leſſor of the Plaintiff, they mult 
give a Letter of Attorney to ſome Perſon 
to enter and ſeal a Leaſe upon the Land, 
for a Corporation cannot make an At- 


they appear but by making a proper 
Perſon their Attorney by Deed ; there- 
fore they cannot enter Demiſe upon the 
Land in Perſon as natural Perſons can ; 


enter into a Rule for their Coſts ; nor 
will an Attachment go againſt them for 
Diſobedience to that Rule, and by Conſe- 
quence they are put to make an actual 
Leaſe upon the Land, which Leaſe muſt 
try their Title. 2 Bacon 165. 


But in Carth. 390, Patrick ver. Balls 
in Ejectment, where the Plaintiff Declar- 
ed upon a Demiſe made to him by the 
XZ Aldermen and Burgeſſes, without ſetting 
forth that it was by Deed, or under the 
Seal of the Corporation; and on a Writ 


that this being a fictitious Action to try 
the Title, the Demiſe need not now have 
been ſet out to have been by Deed ; but 
the ſafeſt way in this Caſe is to proceed 
in the old Method, by making an actual 
Leaſe upon the Land. 


Where 
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nor can they ſubſtitute an Attorney to 


of Error it was held well enough; and 
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Ejectment 


where a Corpo- 


ration is Leſſor 
of the Plaintiff 
and the Pro- 
ceedings. 


torney or Bailiff but by Deed, nor can 
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Where the ſeve- 
ral Intereſts of 
the Leſſors of the 
Plaintiff are not 
known, the beſt 
way is to ſeal a 


Leaſe. 


* Where the E- 


jectment is for 
part and parcel, 
great Care muſt 
be taken in tak- 
ing Defence, and 
eſpecially if the 
Plaintiff De- 


clares for the 


Lands in diſpute 
as part of Lands 
in his Poſſeſſion. 


Of Eje&ment. 


Where the ſeveral Intereſts of the | 
Leffors of the Plaintiff be not known, | 
in this Caſe it is a good Method to ob- 
ſerve the old Way by ſealing a Leaſe | 
upon the Premiſſes; leſt they ſhould fail | 
in ſetting out in their Declaration, the 
ſeveral Intereſts which each Man paſſes 
2 Bacon 16 5. | 


Great Care muſt be taken taking De. 
fence where the Ejectment is for Part 


and Parcel; for Inſtance if the Leſſor of 


the Plaintiff claims the Land in Diſpute | 
as belonging to the Lands of J/hite Acre, 
of which he is in Poſſeffion, and the Per: | 
ſon who 1s to take Defence Claims it as 
parcel of Black Acre, of which he is in 
Poſſeſſion; and that the Plaintiff de- 
clares for the Lands in Diſpute as parcel | 


of Y/hite Acre which is in his Poſſeſſion, 2 
in ſuch Caſe the general Defence is to be 


taken, and then the Defendant is to put 
a Rule on the Plaintiff to Declare for = 


Lands in the Poſſeſſion of the Defendant, 


which the Court upon Council's Motion, 
and on proper Notice given will Grant; 
or otherwite, if the Plaintiff ſhall prove 
his Title to any part of the Lands of 

White Acre, he ſhall have a Verdict and 
recover his Coſts againſt the Defendant. 
The Defendant's Council is alſo at 
the ſame Time to move for Liberty to | 


give the ſpecial Matter in Evidence on 
the Trial, notwithſtanding the Defen- 


dant hath taken the general Defence, 


and hath pleaded the general Iſſue, al! 
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1 Of Ejeftment. | 
he Ewhich: may be included in the ſame 


n, Notice, for otherwiſe he ſhall be conelud- 


b- ed upon the general Defence from giving 
iſe in Evidence that the Lands in Diſpute are 
ail part and parcel of the Lands of Black Acre 
he in his Poſſeſſion, for the general Defence 


implies that the Deſendant 1s not guilty 


the Lands of Ait Acre, as he claims 


e. , it as part of his Eſtate , and as ſpecial 
rt | pleading is now out of the Queſtion in 
ol Cafe of Ejectment, and the Party let in 


to take Defence upon the Terms only 
of confeſſing Leaſe, Entry and Oufter, &c. 
if the Perſon in Poſſeſſion ſhould let Judg- 
ment go by Default, or ſhould appear 
and not confeſs Leaſe, Entry and Ouſter, 
the Plaintiff would have Execution a- 
gainſt the Land in diſpute. 


And, note, the Declaration to be 
brought purſuant to the above Rule, is 
to be for 100 Acres, Sc. in all that part 
ol the Lands of IAhite Acre in the Poſſeſ- 
ſion of the Defendant. 


And note, if different Defences be 


Rules as aforeſaid muſt be conceived and 


d 
+ XX entered on each Defence. 
. 


hut if different Defences be taken by 
different Perſons, and each Defence is 
for the whole Lands, the Plaintiff's At- 
torney may on Motion obtain a Rule, that 
the ſeveral Defendants may join in De- 
fence 


of the Treſpaſs tho' he hath entered into. 


taken by different Perſons, ſeparate ' 
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Ibidem. 


If different Pe- 
fences by differ- 
ent Perſons, fe- 
perate Rules to 
be entered, 


But if each De- 
fence be for the 
whole, the Plain- 
tiff 's Attorney 
may obtain a 

Rule that the 
Detendants may 
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32 Of Ejedtment, 


join in Defence fence in two Days after Service of the 


or Judgment a- 


eainſt thecaſual Rule, or that the Defences taken by 

Ejector. them may be ſet aſide, and Judgment 
entered for the Plaintiff, againſt the ca- 
ſual Ejector. 


A Perſon inter- It was determined, in the Caſe of the 
eſted tho' not 

ſerved with the 
Ejectment may 


take Defence. 


ſerved with the Ejectment, 
Defence. 5 


Ejectment by a 
Minor how to 
be brought. 


to the Pernancy of the Profits. 


The Reaſon Why 


Leſſee of [nchee againſt Sullivan in this 
Court, Hillary Term, 1748, that a Per-. 
ſon concerned in Intereſt, though not 
may take 


Where a Minor brings an Ejectment, 
the uſual Practice has been to lay the 
Demiſe in the Name of the Minor by 

his Guardian; but the ſafeſt Way, is to 
lay a double Demiſe, one by the Guar- 
dian, and the other by the Minor, for 
it may be ſaid, that the Guardian is not 
ſeized of the Eſtate, and is only intitled | 


The Reaſon why ſeveral Ejectments Y 


dene be may be brought for the ſame Lands after e 
brought. ſeveral Verdicts, and why Courts of Law 
will not ſuffer former Verdicts to be 
pleaded, is, becauſe each Ejectment has 
a new Demiſe. Preced. in Chan. 261. 
I /Uliams, 072. 
Some ſpecial In Ejectment on a Trial at Bar in the 
Points ruled on 


the Statute of 
L mitations be- 
ing inſiſted on. 


Caſe of Lord againſt Grey, Salł 285, the 
Statute of Limitations was inſiſted on, 
and theſe Points were ruled by the 
Court. 


iſt 


SR OO 


07 Zjectment. 
J iſt. That the Poſſeſſion of one joint 
t ZTenant is the Poſſeſſion of the other, 


ſo as to prevent the Statute of Limi- 
tations. 


2dly. That a Claim or Entry to pre- 
vent the Statute of Limitations, muſt 
be upon the Land, unleſs there be ſome 
pecial Reaſons to the contrary, _ 


* Z3dly. If one makes an Anſwer in 
EChancery, which is prejudicial to his 
ſtate, it may be given in Evidence a- 


but not againſt his Ali- 


ro en 
4 


== A4thly. That a Recital of a Leaſe, 
in a Deed of Releaſe, is good Evidence 


r 
t of ſuch Leaſe, againſt the Releaſor, and 
d thoſe who claim under him; but as to o- 


ſtroyed; but denne 
7 1 ſuch Leaſe in all Caſes. 


thers, it is not without proving there was 
ſuch a Deed, and that it was loſt or de- 


ch. 5. pars, it is ſufficient Evidence of 


The Poſſeſſion of 
one joint Tenant 


the Poſſeſſion of 
the other. 


A Claim or En- | 
try tobe on the 
Lands, 


An Anſwer pre- 
judicial to the 
Defendant may 
be given in Evi- 
dence againſt him 
but not againſt 
his Alienee. 


A Recital of a 
Leale for a Year 
in a Deed of Re- 
leaſe good Evi- 
dence of the 
Leaſe. 


Fine by one 


FSthly. If one Joint-tenant levies a 
ie, it fevers the Jointure, but does 
not amount to an 0¼ er of his Compani- 
gon. See alto Mod. Caſes, 44. 


joint 'Fenant, 
does not outt his 
Companion. 


e On bringing an Ejectment for Non- The ef 

—_ - 5 £ . to be ſearch- 
„ payment of Rent, or on the Title, the Aer bringing 
e 2 keo1/iry-office ſhould be carefully ſearch an Fjecment 


dd, if there be any Mortgages or other 
x Conveyances of the Premiſſes. 
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Of Ejectment. 


for two Terms, 


a new Ejectment the Ejectment is gone, and a new Eject- 


No Proceedings Tt is ſaid, that if there be no Pro- 
on an Ejectment ; 2 
ceedings on an E ectment for two Terms, 


a} 


to be brought, | : CY 
ment muſt be ſerved ; which Practice 
ſeems very reaſonable, as other Perſons ' 


| beſides thoſe already ſerved therewith, | 
might in the Interim have become inter- 
eſted by Conveyance, Mortgage, or | 


Aſſignment, Sc. 


E 


Fi 
3 
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An Ourlawry If a Perſon be outlawed, and Lands | 


and Inquiſition f E 8 ; . 
do not take away in his Pofleſfiion be extended, this Out- 


me Pniry &f 2: lawry and Inquiſition, do not take away 
claims Title to the Entry of a third Perſon, who claims 


5 bun Tone Title to the Land extended, but leaves 
him his Remedy by Ejectment for Re— 


bring an Lie- 


5 covery thereof, becauſe the King (as it 
is ſaid) acquires no Title or Intereſt in 


Ay 
Fa 


be 


the Lands, but only to the Profits by the 


Outlawry, and then the Poſſeſſion ſtil 
reſiding in thePerſons ſo outlawed, it were 
abſurd to ſuffer his Outlawry to privi- 
lege the Poſſeſſion, againſt the Entry of 
a third Perſon, whom the Perſon outlaw- 
ed might have diſſeized of that Land. 
But the Ejet- Hard. 176. Hammond's Caſe, Law of 


ment mult be in 


the Excteguer. Lijecl ments, 73. But note, it was de- 
termined by the Court, that in ſuch 
Caſes, the Ejectment muſt be brought 


Revenue is concerned. 


the Court for 

t e e 4 diam, be the Outlawry either upon meſne 

ings. Proceis, or after Judzment in any of 
the 
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in the Exchequer, becauſe the King's 
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And Leave muſt And note, where an Arrear of Rent 
be obtained trom . | 3 "vp 
is due out of Lands, Sc. fo in Cuſt 
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Of Eje&ment. 
the Courts, and that the Landlord or 


Leſſor would bring an Ejectment for the 


Recovery of the Poſſeſſion, or diſtrain, 
he is firſt to obtain an Order for Liberty 
to do ſo notwithſtanding the Cuftodiam, 
or he will incur the Diſpleaſure of the 
Court, and the Ejectment will be ſet a- 
ſide; and for this Purpoſe, he is to apply 
to the Court by his Council, upon an 
Affidavit of the Facts, and of this Ap- 
_ plication he is to give the uſual Notice 
to the Cuſtodee, and alſo to the Attor- 
ney General, and upon the Motion, he 
is to produce a Conſftat of the Cuſtodiam, 
or an atteſted Copy of the Order for the 
Tenants to pay their Rents; and if no 
ſufficient Cauſe be ſhewn, why ſuch an 
Order ſhould not be made, and it ap- 
pears that the Attorney General has had 
proper Notice, and has no Objection, 
the Motion will be granted. 


— 


Of the Verdict and Judgment in Ejeft- 


ment. 


S the Verdict is the Ground of the 
{ k Judgment, it ought not to be en- 
tered for more Land, or different Par- 
cels, than the Defendant was found 
guilty of by the Verdict; but a Variance 
between the Verdict and the Judgment, 


— 


occaſioned by the Miſpriſion or Fault of 


the Clerk in entering the Judgment, is 
not fatal, but hath been amended by the 
F 2 | Court 


The Judgment in 
Ejc&ment is to 
puilue the Ner- 
dict; but the 
M' orihon of the 
Cre inentring 
te judgment is 
amendable. 
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It the Term ex- 


LETT, 


1 pires pending the 
1 nh Suit, Plaintiff 
3 b 7 =. can't.recover the 
43 Poſſeſſion, but 
1 

bhp, 


Of Ejectment. 


Court after a Writ of Error brought; 
as where the Plaintiff had Judgment, 
quod recuperet Terminum of a Meſſuage 
and ten Acres of Land, and the Verdict 
acquitted the Defendant, quoad the 
Land; here the Judgment was larger 
than the Verdict, becauſe it appeared to 
be the Miſpriſion of the Clerk, who had 
not purſued the Verdict, which ought to 
have been his Guide in making up the 
Judgment, and no Miſtake in Point of 
Law, in giving the Judgment, therefore 
the Party ought not to ſuffer for his Miſ- 
priſion, ſince the Statute of 8 Hen. 6. ch. 
12. gives the Judges in Affirmance of 
their Judgment, Power to amend and 
reform, what, in their Diſcretion, ſeems 
to be the Miſpriſion of the Clerks. 2 Bac. 


177. 


If the Plaintiff hath a Verdict for all, 
the Entry of the Judgment is, that the 
Plaintiff Recuperet Terminum ver ſ. defend. 
de et in Tenementis prædict. Cro. Eli. 
144. 


— 


But if the Judgment in Ejectment be 
entered, quod recuperet Poſſeſſionem Ter mi- 
ui prœdlicli, that is as well as if it had been 
recuperet Termini prædicti, becauſe both ſig- 
nify the ſame Thing, the Poſſeſſion itſelt, 
being to be recovered on the Habere facias 


Poſjejjionem. 2 Bac. 177. 


And hence it is, that if the Term in the 


Declaration expires, pending the Suit, the 
| | Plain- 


> 


12 


Of Ejeftment. 87 


Plaintiff cannot recover the Poſſeſſion; be- hall have Judg- 
ment for Dama- 


cauſe the Court cannot give the Plaintiff ges. 
Judgment for the Land, when it appears 
upon the Face of the Record that his Title 

to it is determined; yet he ſhall have his 
Judgment for Damages, becauſe the 
Treljaſs ſtill remained. 2 Bacon, 177. 
60. Lit. 285. 

If the Defendant be acquitted of Part, ee 5 
and the Judgment be entered quod De- by the Verdig 
fend. fit quietus quoad, &c. that Part eee OO 
whereof he is acquitted, that is Er- | 
ror; becauſe Judgment in this Action is 
not final, as in the Writs of Right; and 
the Judgment in this Action, doth not 
protect the Defendant from any further 
Suit, but only quits againſt the Title 
fet up by the Plaintiff in that Action ; 
but ſince it appears that the Plaintiff's 
Demand was groundleſs as to that Part 
whereof the Defendant was acquitted, 
the Judgment as to that Part, muſt be 
ſet down to be gued Defend. eat fine die, 
the Plaintiff as to that, having no far- 
ther Cauſe to detain him longer in Court. 

Cro. Eliz. 763. 2 Bac. 177: 

If one of the Defendants die after a V=48 aganſt 
Verdict, the Plaintiff fhall have Judg- and one dies be- 
ment againſt the Survivors, on his ſug- ſere Judsment. 
geſting the Death of one on the Roll; 
but the Judgment muſt be entered, as 
to the Perſon deceaſed, quod quer. nil 
capiat, &c. 
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How far the Death of either Plain 
tiff or Defendant makes an Abatement, 
Vide Moore, 469. Cro. Car. 513-14. 
I Jon. 401. Law Fjettment, 97-8. and 
vide Title Judgment, for ie ſeveral 
Statutes in Relation to this, and Title 
aun 


Verditagainft Ik an Kjectment be 8 againſt 
Baron and Feme 
and the Huſband Baron and Feme, and the Plaintiff hath 
dies before Judg- a Verdict againſt both, and before Judg- 
ment the Huſband dies, the Plaintiff 
may on the Suggeſtion have Judgment 
againſt the Wife, not only becauſe this 
is a Treſpaſs committed by the Wife, 
and that therefore ſhe is puniſhable for 
her own Act, which is injurious to a- 
nother ; but becauſe where the Wife is 
found guilty of the Ejectment, ſhe muſt 
have obtained that unlawful Poſſeſſion, 
either jointly with her Huſband, and 
then it ſurvives, or elſe ſhe had the 
whole Poſſeſſion in her own Right, and 
in either Caſe, the Plaintiff may puniſh 
her, and recover the Poſſeſſion, which 
is wholly in her, on the Death of her 
Huſband. 2 Ba. 178. See Title Her- 
att, and Titles Jeofarls and Error. 
e ee By the 10 (Ua. 1. ch. 12. it is enacted, 
pearing by At- that after a Verdict given in any Action, 
ate Viren cet in any Court of Record, the Judgment: 
to be ſtayed or thereupon ſhall not be ſtayed or re- 
9 verſed, by Reaſon that the Plaintiff in 
any Ejectione firme, or in any perional 
Acti- 
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Action or Suit, being an Infant under 
the Age of 21 Years, did appear by 
Attorney therein, and the Verdict paſſed 
for him. | 


By the 17, 18 Cha. 2. ch. 12. it is enac- 
ted, that in Writs of Error, to be brought 
upon any Judgment after Verdict, in any 
Writ of Dower, or in any Action of Zjec- 
tione firme, no Execution ſhall be there- 
upon ſtaid, unleſs the Plaintiff in ſuch 
Writ of Error, ſhall be bound to the 
Plaintiff in ſuch Writ of Dower, or 
Ejectione firme, in ſuch reaſonable Sums, 
as the Court to which ſuch Writ of Er- 
ror ſhall be directed) ſhall think fit, 
with Condition, that if the Judgment 
ſhall be affirmed in the faid Writ of Er- 
ror, or that the ſame be diſcontinued in 
Default of the Plaintiff therein, or that 
the {aid Plaintiff be nonſuit in ſuch Writs, 
that then the ſaid Plaintiff fhall pay ſuch 
Coſts and Damages, as thall be awarded 
after ſuch Judgment affirmed, Diſcon- 
tinuance, or Nonſuit had. 


And the Court wherein ſuch Execu- 
tion onght to be granted upon ſuch 
Affirmation, Diſcontinuance, or Non- 
ſuit, ſhall iſſue a Writ to enquire as well 
of the meſne Profits, as of the Dama- 


ges, by any Waſte committed aſter the 
= firſt Judgment in Dower, or m Zjecti- 
XxX one firme, and upon Return thereof, 


judgment ſhall be given and Execution 
F 4 award- 


In Writ of Error 
upon Judgment 
after Verdict in 
Ejetment, Re- 
cognizance to be 
given, or Execu- 
tion to be {layed, 


On Affirmat ion, 
Difcontinuance, 
or Nonſuit, a 
Writ to liJue to 
inquire of the 
metne Profits, 
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Of Ejectment. 


awarded for the ſame, and alſo ſor Coſts 
of Suit. 


Of the Cots. 


Coſts on Eject INE Parties by entring into the com- 


ene mee mon Rule, are under the Power of 


pad. the Court, by Virtue whereof the Court a- 
wards Coſts; which being taxed by the 
proper Officer of the Court, if demand- 
ed of the Defendant, and he refuſes to 
pay them, the Court on Affidavit will 
grant an Attachment. 1 Salk. 259. 


If the Attorney And altho' the Plaintiff in Ejectment, 

or Soficitor nan be but a nominal Perſon, yet if he be 

tiff to pay the Not to be found, or if he be not able to 

Collzne all P3Y pay the Coſts, the Attorney or Solicitor 
is liable; or he may be committed un- 
til he pay the Coſts, or produce a Plain- 
tiff that is able to pay them. 2 Lev. 66. 
6 Mod. 309. 2 Bacon, 164. 

A Stranger car Alſo, if a Stranger carries on a Suit 

rying on a Suit . 

in another's in another's Name, who has a Title, 

Co. e and yet is fo poor, that he cannot pay 

HE Coſts in Caſe he fails, upon Affidavit of 
this Matter, the Court will order fuch 
Perſon who carries on the Suit, to pay 


Coſts to the Defendant. 1 Keb. 827. 


Infant Leſſor in 


3 An Infant may be by himſelf a Leſſor 
jectment to a : . 

give Security for in an Ejectment, for an Infant can make 
INOS. a Leaſe, and it is but voidable as to 


him- 
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| himſelf; but the Court on Motion of 
the Defendant, will order the Suit to 
ſtop, unleſs Security 1s given to pay the 
*X Colts, in Caſe it go againſt the Plain- 

tiff; for the Court cannot award Execu- 
tion againſt a Minor. | 


If there be a Baron and Feme, 


Leſ- 


ſors in Ejectment, and one dies after en- 


tering into the Rule, the ſurviving 


Per- 


ſon 1s liable to pay Coſts. 2 Bacon, 


164. 


By 10 and 11 . ch Ul 
nacted, that in Ejectione firme, or 


is e- 
any 


other Action, where the Plaintiff or De- 
fendant might have Coſts (if Judgment 
ſhall be given for him) the Defendant in 


ſuch Caſe ſhall have Coſts, if 


the 


Plaintiff be nonſuit, or a Verdict paſs 


againſt him, to be taxed at the D 
tion of the Judge or Judges of 


i{cre- 
that 


Court, to be recovered, as the Plaintiff 


might have recovered his, in Caſe Judg- 
ment had been given for him, in any 


ſuch Action. See the Act, 11 
ch. 2. in p. 94, Sc. 


Ain. 


I ſhould have treated more largely up- 
on Ejectments, and have ſhewn where, 
and of what Things, an Ejectment will 
lie, &c. but as I intended this only by 
way of a Compendium on that Subject, 
and to endeavour rather to ſet forth the 
Practice, than the Law of Ejectments, 


| thall therefore refer you to a Tr 


eatiſe 
pub: 
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Baron and Feme 
Leſſors in Eject- 
ment, one dies, 
the Survivor to 
pay Coſts. 


Defendant to 
have Coſts if the 
Plaintiff be Non- 
ſuit or a Verdict 
pals againſt him. 
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publiſhed and wrote by a late learned 2 
Judge, entitled The Law and Practice of 


Hjeciments. 


Pormerly Da= But be it obſerved, that originally in 
mages een this Action, only Damages, and not 
wererecovered the Poſſeſſion itſelf was recovered ; but 
in this Action ag Terms for Years began to ſwell toa 
great Length, by being put out of the 
Power of the Freeholder, and from the 
Advantages it had of the Freehold, it 


not being ſubject to the ſeveral Duties as 


the Frechold was, it became reaſonable 


and neceſſary, to give the Writ of Ha- 
here facias Piſalſionem, to recover the 
Poſſeſſion itſelf. 


But when the And when the Poſſeſſion was given in 
Poleffion was the Action, it was neceflary to confine it 
given in this Ac- 3 | : b 
tion, it was con- to ſuch Things, as the Sheriff might have 
find to ſuch recourſe to, after Judgment, to deliver 
things as the 0 5 ; 
Sheri coald the Poſſeſſion of; but after the Formation 
eve Poſſefſionof, of this Action, they did not confine it to 
er not con- s . 
fine! 10 the ſtr the Rules in the Regiſter to govern the 
i x ro a Precipe, but allowed it to be brought for 
cipe, ſome Things which could not be demand- 
ed in the Precipe guod reddat. See Law 
of Ejeftment, 53, 54, Sc. and the Rea- 
ion of this ſeems to be, becauſe fince 
the Eſtabliſhment of that real Action, 
many Things have been added and im- 
proved by Art, and acquired new Ap- 
pellations, that are perfectly underſtood 
now by the Law which are not found 
in the antient Law Books; and as Men 
began to contiact by new Names, which 
were 


ie Ha | WT On WY had... wak * 
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ed 2 were not known in the old Law, fo it 
Avas reaſonable to ſuffer the Remedy, to 
follow the Nature of ſuch Contracts. 


But the Judges did not extend this Ac- Put the Judges 
= . ; DE; did not extend it 
tion as far as they went in an Aſſize, be- as far as they 
cauſe the Recognitors having the View of went in Afize, 
the Thing demanded in the Aſſize, muſt 
| have more certain Knowledge of the 
Thing demanded, than could be given 


in Ejectment. 2 Bacon, 168, 


= Toconclude: Ihe Law requires, that The thing de- | 
in this Action the Thing demanded, be ſoſperified, that 
| ſo particularly ſpecified, that the Sheriff be Sheri may 
may certainly know what to give the tainty what to 
Poſſeſſion of, if the Plaintiff ſhould re- sie Poſicfiion of. 
cover ; for the Judgment 1s in order to 

Execution ; and the Judgment would be 

vain, if Execution could not be had, of 


the Thing ſpecifically demanded. 


Several Acts of Parliament relating t9 


Ejettment for Non-payment of Rent. 
Fa at common Law, many ee 

and great Inconveniencies did fre- 4, ch. 10. and 
quently happen to Landlords and Leſſors, what to remed). 
m Caſes of Re-entry for Non-payment of | 
Rent, by Reaſon of the many Niceties 


that attended Re-entries. 


And when a legal Re-entry was made, 


= the Landlord or Leſſor muſt have been 
| at 


94. Of Reeament. 


at the Expence, Charge and Delay = 
5 recovering in Ejectment, before he could 
Wi obtain the actual Poſſeſſion of the de. 


. miſed Premiſſes; and it often happened 
n that after ſuch Re-entry made, the 
Wo . Leſſee or his Aſſignee, upon one or more 
1 145 Bills filed in a Court of Equity, not on- 
Ws. Ty held out the Leſſor or Landlord by an 
it = Injunction from recovering the Poſſeſſion; 
4:38 but likewiſe pending the ſaid Suit, did 
[8 6 run much more in Arrear, without giv- 

ing any Security for the Rents due, when 
the ſaid Re entry had been made, or 
which did afterwards incur. For Reme- 
dy whereof, . 


7 out + Kerem. That in all Caſes between Landlord and 
Tenant, as often as it ſhall happen that 
| more than one half Year's Rent ſhall be 
1 | in Arrear, and the Landlord or Leſſor to 
Wt, whom the ſame is due hath legal Right 
FER to re-enter for the Non-payment thereof; : 
il: i ſuch Landlord or Leſſor may without any "WM 
. 0 formal Demand, or Re-entry, ſerve a ñ 
#912 Summons in Ejectment, for the Reco- 
£59 very of the demiſed Premiſſes, which 
by Summons ſhall ſtand in the ſtead of a 
mes. Demand and Re-entry; and in Caſe 
48 . of Judgment againſt the caſual Ejector, 
{OE or Nonſuit for not confeſſing Leaſe, Eu- 
try and Ouſter, it ſhall be made appear 
to the Court by Affidavit, or be proved 
Ca upon the Trial, in Caſe the Defendant 
5 | appears, that more than half a Year's 
Rent 


1 N 


| 

G4 | 1 
1 Li | Ejectment with- It was enacted by 11 Ann. ch. 2. Sect. 2. 
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Of Ejedt ment. 


mons was ſerved, and that no ſufficient 


Piſtreſs was to be found on the ſaid Pre- 


miſſes, and that the Leſſor in Ejectment 
had Power to re-enter, then the Leſſor 


Win Ejectment, ſhall recover Judgment 
and Execution, in the ſame Manner as 
if the Rent in Arrear had been legally 
demanded and a Re-entry made; and 
if the Leſſee or other Perſon claiming un- 
der the ſaid Leaſe, ſhall! ſuffer Judgment 


to be had in ſuch Ejectment and Execu- 


tion to be executed thereon, without 
paying the Rent and Arrear, with full 
& Coſts, and without filing any Bill for 
Relief in Equity, within fix Calendar 
Months, after ſuch Execution executed, 
then the ſaid Leſſee, and all other Per- 
& ons claiming under the ſaid Leaſe, ſhall 
be barred from all Relief or Remedy in 
Law or Equity, other than by Writ of 
Error for Reverſal of ſuch Judgment, in 
& Caſe the ſame ſhall be erroneous ; and 


the faid Landlord or Leſſor ſhall from 


7 thenceforth hold the ſaid demiſed Pre- 
& miſſes diſcharged from ſuch Leaſe. And 
if on ſuch Fjectment, Verdict ſhall paſs 


for the Defendant, or the Plaintiff ſhall 
| be nonſuited therein, except for the De- 
| fendant's not confeſſing Leaſe, Entry, 
ad Ouſter, ſuch Defendant ſhall have 
his full Coſts, | 


And 


_ * Notwithſtanding theſe Words in the Statute, 
it has been held that the Rent muſt be due, before 
the feigned Demiſe in the Declaration. 
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ment was due * beſore the ſaid Sum- 


Defendant hath 
6 Months to pay 
the Rent „ 
Coſts, or file a 
Bill in Equity for 
Relief after Exe- 
cution executed: 


Coſts for the De- 
fendant on Ver- 


; dict for him, Sc. 
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Right of Men., And by Sect. 3. it is provided, wal 2 


e 85 nothing herein, ſhall bar the Right di 4 
any Mortgagee of ſuch Leaſe, or an 
Part thereof, who ſhall not be in Poſſe. 


ſion. 


Arrears tobe And by Sect. 4. if the Leſſee, or «fi 3 

ed. ther Perſon claiming any Right to the! | 
ſaid Leaſe, ſhall within the Time afore b: 
ſaid, file one or more Bill or Bills fo 
Relief in any Court of Equity, ſuch | 
Perſon ſhall not have, or continue any | 


| 

| Bi Injunction againſt the Proceedings at 
ö 

. 

5 

4 
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e Law on ſuch "Fjetment, unleſs he ſhall 
1 40 within forty Days next after a full An. 
41 ſwer by the Leſſor of the Plaintiff in WR 
14+. ſuch Ejectment, bring into Court and 
470014 lodge with the proper Officer ſuch Sum 
. and Sums of Money, as the Leſſor of 
HEAT t the Plaintiff in the ſaid Ejectment ſhall 
. in his Anſwer ſwear to be due and in 

15 435 | Arrear, over and above all juſt Allow. 
n ances, and alſo the Coſts taxed in the 
{41-8 ſaid Suit, there to remain until the Hear 
ing of the Cauſe, or to be paid out to the 
| Leſſor or Landlord on good Security 3 
55 The Lager of the {Ubject to the Decree of the Court; and 
| 


ob baia cats in Cate ſuch Bill ſhall be filed within the : 
. | morc than he Time aforeſaid, and after Execution exe- I : 4 
* V Leflor of the Plaintiff, ſhall Þ | 

| fraud or wilful be accountable only for ſo much and no | 3 
8 more, as he ſhall really & bona fi, | I 
| without Fraud, or wilful Neglect, make 
1 of the demiſed Premiſſes from the Time "= 
of his entering into the actual Poſſeſſion ” 


thereof; and if what ſhall be ſo made 7 
N by | 


F FS OE SO 8 

Be 1 7 
8 . n 

n 


Of Ejectment. 97 

by the Leſſor of the Plaintiff, happen to 
be leſs than the Rent, reſerved on the 

aid Leaſe, then the ſaid Leſſee or Aſſig- Tenant to pay 
nee before he ſhall be reſtored to his 75 e e 
poſſeſſion, ſhall pay ſuch Leſſor or Land- hint the Land: 
| lord, what, the Money fo by them made, aud d the 
fell ſhort of the reſerved Rent, for the 
Time ſuch Leſſor or Landlord held the 


| faid Lands. 
And by Sect. 5. it is alſo provided, Payment before 


if the Tenant or Aſſignee, ſhall at any on 

Time before the Trial in ſuch Eject- 

ment, pay or tender the Leſſor or Land- 

lord, his Executors, or Adminiſtrators, 

his, or their Agent, or Attorney in that 

Cauſe, all the Rent and Arrears, with 

| the Coſts, then all further Proceedings . 

of WF on the ſaid Ejectment, ſhall ceaſe and be 

| diſcontinued; and if ſuch Leflee, his Lefſeerelieved 
Executors, Adminiſtrators, or Aſſigns, bad unte 

UM 5 Sils, hold without 

W-. ſhall upon ſuch Bill filed as aforeſaid, be new Leaſe. 

the relieved in Equity, he ſhall hold and 


ar- enjoy the demiſed Lands according to 
he the Leaſe thereof, without any new Leaſe 
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ity 1 to be thereof made. 
nd | | 
he By the aforeſaid Act, where an Eject- 


ce FF ment is brought for Non-payment of 
Rent, it muſt be where there is no ſuf- 
10 FX ficient Diſtreſs to be found on the de- 
„ miſed Premiſſes countervailing the Ar- 
e rears then due: And it appearing that 
e ſeveral Artifices were made uſe of, to 


n evade and elude the Deſign and Intent 
e of the ſaid Act, and Tenants having 


(by | 
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Of Zjedtment. 
(by putting Goods liable to Diſtreſs of 
the Lands demiſed to them, counter- 
vailing the Rent and Arrears then due) 
deprived the Landlords of the Remedy 
intended them by the ſaid Act; and 
when the Landlords have diſtrained the 
ſame, the Tenants have cauſed the Diſ- 
treſs ſo taken to be reſcued. 


And it alſo being found difficult for 
Landlords or Leſſors, to prove the Want 
of ſufficient Diſtreſs, by Reaſon of Nice- 


ties that attend ſuch Proof, whereby the 


Ejectment on 
Reſcous as if no 
Diſtreſs was 
found on the 
Premiſſes; and 
on Non-payment 
of the Rent, Sc. 
in ſix Months at- 
ter Judgment 
the Lellee ſhall 
be barred, except 
by Error only, 
and the Pre- 
mitles to be dil- 
charged of the 
Leaſe. 


ſaid former Act proved in a great Mea- 
ſure ineffectual, for Remedy where- 
of, 


It was enacted by the 4 Geo 1. ch. 5. 
SeCt. 2. that the Landlord or Leſſor from 
whom any Diſtreſs ſhall be unlawfully 
reſcued, may bring his Ejectment and 
recover the Premiſſes as if no Diſtreſs 
were to be found on the ſame; and if 
the Tenant or Leſſee, ſhall ſuffer Judg- 
ment to paſs againſt the caſual Ejector, 
for Want of appearing and taking De- 
tence, or of confeſling Leaſe, Entry, 
and Ouſten, or on coming into Court, 
a Verdict ſhall paſs againſt him, on Proof 
of the ſaid Reſcue; then, if ſuch Te- 
nant or Leſſee, ſhall not pay all Rent and 
Arrear with full Coſts within fix Calen- 
dar Months after Judgment had, ſuch 
Leſſee or his Atlignee, ſhall be barred 
from all Relief in Law or Equity, other 

than 


% 


— |} 
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than by Writ of Error for Reverſal of 


| ſuch Judgment, in Caſe the ſame ſhall be 


erroneous, and the demiſed Premiſſes 


mall be diſcharged from ſuch Leaſe. 


S | | 
And by Sect. 3. as often as it ſhall Ejeament where 
more than one 


happen that more than one Year's Rent Vea's Rent al 
ſhall be in Arrear, tho' there be Diſtreſs bo Shs, god 2 
a 3 P len 
ſufficient on the Land, the Landlord DT debe el 
Leſſor may ſerve a Summons in Eject- the Land. 


ment; and in Caſe of Judgment againſt 


the caſual Ejector, or Nonſuit for not 
confeſſing Leaſe, Entry, and Ouſter, it 


ſhall be made appear to the Court by 


Affidavit of ſuch Landlord, or Leſſor, his 
Agent, or Receiver, * or on the Trial, 


in Caſe the Defendant appears, that 
more than one Year's Rent was due be- 
fore the ſaid Summons was ſerved; then 


W ſuch Landlord or Leſſor, his Leſſee in 


Ejectment, ſhall recover Judgment, and 


have Execution thereon ; and the Jury 
| that ſhall try the Cauſe, (in Caſe it ſhall 


be before a Jury) and if not (the 


| Judge before whom ſuch Judgment ſhall 


be given) ſhall aſcertain the Sum in Ar- 


rear; and if the Leſſee or other Perſon 
8 deriving under the Leaſe, ſhall ſuffer 


Judgment to be had on ſuch Eje&ment 


and Execution executed thereon, with- 


out paying on Demand the Arrear fo 


W aſcertained with full Coſts, which the 


Vol. II. G Officer 


Upon a Trial in Ejectment, it muſt appear 
by Proof, that the Rent is due, the Affidavit 


of his Leſſor or Agent ir. this Caſe, will not do. 
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Officer ſhall tax, or depoſiting the ſame, 
Defendant bath jn a Ccurt of Equity on filing a Bill, 
within fix Months after Execution exe- 
cuted, then, the Leſſee and all others 
deriving under the ſaid Leaſe, ſhall be 
barred from all Relief in Law or Equity, 
other, than by Writ of Error for Reverſal 
of ſuch Judgment in cale the ſame ſhall 
be erroneous ; and the Landlord or Leſ- 
ſor, ſhall from thenceforth hold the ſaid 


demiſed Premiſſes diſcharged from ſuch _ 


Leaſe. 
On filing a Bill And by Sect. 4. it is provided, that 


to be the fines Where any Bill ſhall be filed in Equity, 


4 on 11 4z% on the Plaintiff's depoſiting the Rent 
ſo proved in Arrear, with the Coſts a- 
foreſaid, the Proceeding thereon ſhall 
be in the ſame Manner, and ſuch Re- 


lief given as by 11 Ann. ch. 2. is di- 


rected. 


Coſts for the De- And if on ſuch Ejectment, Verdict 
feacant on Ver- ſhall paſs for the Defendant, or the Plain- 
tiff ſhall be nonſuited therein, except 
for the Defendant's not confeſſing Leaſe, 
Entry and Oufter, ſuch Defendant ſhall 

recover his full Coſts. 


Right of Mort- And by Sect. g. it is provided that no- 

debe. thing in the ſaid Act contained ſhall bar 
the Right of any Mortgagee of ſuch Leaſe, 
or any Part thereof, who thall not be in 
Poſſeſſion. 


And 


41 3 ' 
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And by Sec. 6. it is alſo provided that Other Rights 
this Act 7 hall not defeat the Right of 
Infants, Femes Covert, or Perſons of Non 
ſane Memory. 


Now jotwithſignding. the above Act 
was well contrived to prevent the ſeveral , 
Frauds committed by Tenants, yet it 
appeared that ſeveral Artifices were made 
uſe of to evade and elude the Intention of 
the ſaid Act, and to defeat Leſſors of the 

| Remedy thereby intended them, particu- 
larly by taking Defence to ſuch Ejectment 
in the Name of ſome Perſons, not de- 
riving under ſuch Leaſe, whereby the 
Plaintiff was obliged to make out the 
Il Title of his Leſſor; and at other Times 
by inſiſting on Privilege of Parliament, 
for ang: whereof, 


ASS cc 


It was enacted by 8 Geo. 1. ch. 2. Ejettment | 
N Sect. 1. that as often as it ſnall happen, esrb 
that one whole Year's Rent ſhall be in due, and on Proof 
| Arrear, the Landlord or Leſſor may . no 
bring an Ejectment, and upon Service and Po#eftion for 
io fuch Summons, Notice in Writing radars 
ſhall be given to the Perſon ſerved with recover as by the 
ſuch Summons, that ſuch Ejectment is er Ack. 


brought on account of Non-payment of 


Rent; and if any Perſon ſhall, after 
| Affidavit made of ſuch Service, take De- 


2 | fence, and appear on the Trial, and con- 
ess FP Entry and Oufter, and the 
Plaintiff ſhall then make due Proof of the 

J Perfection of the Counterpart of the 


Leaſe, by which ſuch Rent 1s reſerved 3 
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and that ſuch Landlord or Leſſor, or 
thoſe under whom he derives, have been 
in Poſſeſſion of ſuch Lands, Sc. for three 
Years before ſervice of ſuch Ejectment; 
or ſhall ſhew any ſufficient Title to the 
Premiſſes, and it ſhall appear in Evi- 
dence at the Trial that one whole Year's 
Rent, or more 1s due ; then the Plaintiff 
ſhall recover and have Judgment in ſuch 
Manner. and under ſuch Proviſoes as by 
the former Acts is appointed. 


No Privilege of And by fect. 2. no privilege of Par- 

ee e liament ſhall be allowed in any Eject- 

fxrNon payment ment on Account of Non-payment of 

of Rent, Sc. Rent, nor in any Suit for wilful holding 
over Lands, nor in any Suit or Motion 
to obtain any Injunction or Writ of Ef 
trepement to prevent Waſte. 


On x Writ of And by Sect. 3. notwithſtanding any 
Error Artear to Writ of Error to reverſe any Judgment 
ve paid a obtained in any Ejectment brought by 
virtue of this or the former Act, Exe- 
cution ſhall iſſue, and be executed, un- 
leſs the Party bringing ſuch Writ of Er- 
ror, ſhall within four Days after ſuch 
Writ of Error tendered, pay into the 
Court where ſuch Judgment was ob- 
tained, all the Rent in Arrear appearing 
to be due, and full Coſts of Suit; which 
Sums, the Judges of the Court ſhall 
order to be paid over to the Leſſor in 
Ejectment, upon giving ſufficient Secu- 
rity to repay the ſame in caſe the Judg- 
ment be reverſed. 
And 
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And by Set. 4. where any Leaſe, for dne: Ge: 
avoiding which ſuchEjectment is brought, ee 
ſhall before the bringing ſuch Ejectment, Areas n 
have been Mortaged for valuable Con- Months after 
ſideration, and the Leſſee, Mortagee, j:{sment and 
and Aſſignee, ſhall be duly ſerved with cuted or to be 
Summons in Ejectment, and proper Af. ares. 
fidavits of the Service of the ſaid Sum- 
mons made and file l, and the Plaintiff 
ſhall obtain Judgment and Execution, 
then if the Mortagee, or his Aſſignee, 
ſhall not within nine Months after Exe- 
cution executed, pay or tender unto the 
ſaid Landlord or Leſſor, the Rent in 
Arrear and Coſts to be aſcertained as by 
the ſaid Acts is directed, then ſuch Mort- 
gagee, or his Ailignee ſhall be barred 
and forecloſed of all Relief on account 
of the faid Mortgage, and ſuch Landlord 
or Leflor, ſhall from thenceforth hold 
and enjoy the demiſed Premiſſes, diſ- 
charged from the ſaid Mortgage and 


Equity of Redemption. 


And by Sea. 5. every Mortgage of Morteages and 
any Late, and every Alignment thereof Atignments of 
already made, ſha!l be regiſtered before gitered in fix 
the 24th of June 1722, and all ſuch eta — 
Mortgages and aſſignments hereafter tice of the E- 
to be made, ſhall be regiſtered within S 
ſix Calendar Months after perfection 
thereof; and in Default thereof, the 
Landlord or Leſſor may proceed and 
obtain Judgment and Execution. altho' 
ſuch Mortgagee or Atitgnees, be not 
ſerved with Summons in Ejectment in 
| G 3 ſuch 
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ſuch Manner as if ſuch Mortgagee or 
Allignee had been duly ſerved. 


Notice to be ee. And hy Sect. 7. in all Ejectments 
that Ejeeamems which mal be ſerved for Non- payment 
. Rent, Notice ſhall be given in Writ- 
on Service there- ing On the Service of ſuch Ejectment, 
. that ſuch Ejectment is brought on Ac- 


count of Non-payment of Rent. 


Pie gment the By the 5th Geo. 2. ch. 4. Sect. 1. it i8 
ene) in he Enacted, that where one Year's Rentis in 
Leale. Arrear to any Landlord or Leſſor, for 
| any Lands, Sc. held by any Leaſe, Mi- 

nute or Contract in Writing, containing 

an actual Demiſe, ſuch Landlord, c. 

or thoſe claiming, by, from, or under 

him, may bring an Ejectment, and re- 

cover the Poſſeſſion of ſuch Lands, Se. 

in the ſame Manner as if a Clauſe of 


Re· entry had been in ſuch Leaſe, Sc. 


And the Leſſor And by Sect 2. every Leſſor recover- 
y y 


to have the ſame 


Remedy for Ar- ing in EjeCtment for Non-payment of 
Pons we RG ICEt. = obtaining Judgment and Exe- 
jecment had 


been brought, cution ſhall have the hike ® Remedy for 
| all 


The Ejectment * It is ſaid it has been often determined, that 


does not preclude after an Ejectment brought for Non-payment of 


theÞlainuff rom Rent, if any further Arrear ſhall be due, the Leſſor 
tber Ren, of the Plaintiff may diſtrain for this Arrear at any 
0 Time before he takes the Poſſeſſion on the Habs, 

or that he may bring his Action for it at any Time 

afrer the Ejedtmeac \ was brought, and that both the 

one and the other have been done before the Poſ- 

ſemon, and held good; for that the ſeveral Statutes 

relating to Ejectments for Non- payment of Rent 

were 
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all Arrears of Rent due before the Eject- 
ment brought to the Time of ſuch Exe- 
cution executed, as he might have had 
againſt the Leſſee, or his Aſſignee, if no 
ſuch Ejectment had been brought, or 
Judgment and Execution obtained or ex- 
ecuted . | 


And by 3 Sect. on any Trial in | Eject- 
ment for Non-payment of Rent in pur- 
ſuance of this, or any ſormer Acts, where 
one Year's Rent is in Arrear before the 
Summons in ſuch Ejectment, where it 


ſhall be neceſſary to produce the Counter- 


part of any Leaſe, Minute, or Contract, 
containing an actual Demiſe, if it ſhall 
appear to the Court that no Counterpart 
was perfected, or if perfected, that it is 
loſt or ſo miſlaid, that it cannot be produ- 
ced and given in Evidence; in ſuch Caſe, 
if the Leſſor ſhall give in Evidence the 
original Leaſe, &c. or a Copy thereof, 
or a Copy of ſuch Counterpart, and that 
the Leſſee therein enjoyed the Lands, &c. 
for which fuch Ejectment ſhall be 
brought under ſuch Leaſe, Sc. ſuch ori- 
ginal | Leaſe, or a Copy thereof, or a Copy 
of the Counterpart ſhall be of the ſame 

8 4 Force, 


were defigned in Aid of the Common Law, and 
for the Kilief of Landlords in Re-entries, and theſe 
Proc cedings are agreeable to the Common Law, as 
it is aid down in the 3 Co. Pernont's Caſe, ſo that 
if a Year's Rent was due at the I ime the Ejectment 
was brought, and is alſo due at the Time of aſcertain- 
ing the Kent, the ſuing for, or receiving the fur- 
ther Arrear in Maaner aforeſaid ſhall not in any 
ſort prejudice the E jectment. See the aforeuid 
Statute 11 Ann, ch. 2. in the recital, 


105 


What Evidence 
ſhall be ſufficient 
here no Coun- 
terpart of the 
Leaſe is to be 
had. 
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Force, as if the Counterpart of ſuch 


Leaſe, Sc. had been produced and proy- 
ed on the Trial. 


Affdavit before And by Sect. 5. on any Ejectment, 
he material Diſtreſs, or Action for Rent, if the Te- 
Allegations in mant files a Bill for an Injunction, it ſhall 
- not iſſue for want of an Anſwer, unleſs 
the Plaintiff ſhall verify by Affidavit, 

the material Allegations of his Bill. 


By the 25 Geo. 2. ch, 13. Sect. 2. 
any Article in Where any Article, Minute, or Contract 
Writing, and, in Writing ſhall be made of any Lands, 
tual Demiſe, or Sc. and the Rent payable for the ſame 
ere has been aſcertained by the ſaid Article, Cc. and 
ſpecitied. the Perſons to whom ſuch Article ſhall be 
made, or any deriving under them have 
enjoyed or ſhall enjoy theLands under the 
faid Article, Sc. and one whole Year's 
Rent ſhall be. in Arrear for the ſaid Lands, 
Sc. ſuch Landlords, or thoſe lawfully 


claiming under them, may bring their 


Ejectment and recover the Poſſeſſion of 


ſuch Lands in the ſame Manner as if ſuch 
Article, Sc. in Writing contained an actu- 
al Demiſe, and as if a Clauſe of Re- entry 
had been expreſsly ſpecified therein. 


Copy of a Coun- And by Secc. 3. On any Trial in Eject- 
becked or lol, ment for Non- payment of Rent in pur- 
the original Ar- ſuance of this Act, where one whole 
tee of ta bc al. year's Rent is in Arrear before the 
mitted in Evi- Service of the Summons in Ejectment, 
Ns where it ſhall be neceſſary to produce the 
Counterpart of any ſuch Article, Se. 

| if 
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if it ſhall appear to the Court that na 
Counterpart was perfected, or if per- 
fected, that ſuch Counterpart is loſt, 
or ſo miſlaid that it cannot be produced 
on ſuch Trial, if the Leflors in ſuch E- 
jectment ſhall give in Evidence the ori- 
ginal Article, Sc. or a Copy thereof, 
or a Copy of ſuch Counterpart, and the 
Enjoyment of the Lands, Sc. for which 
ſuch Ejectment ſhall be brought, ſuch 
original Article, or a Copy thereof, or a 
Copy of the Counterpart ſhall be of the 
ſame Effect, as if the Counterpart of 
ſuch Article, Sc. had been produced 
and proved. See Coffs, 


* 


Of Executions. 


Fecution, is the obtaining the actual Execution what. 
Poſſeſſion of a Thing acquired by 

Judgment of Law, and 1s called the 

Life of the Law, and therefore in all 

Caſes to be favoured. Cz. Lit. 154. 

a. 289. 


It differs from an Action, which con- 
tinues only till Judgment is given, and 
therefore a Releaſe of all Actions, is re- 
gularly no Bar of an Execution. Co. 


How it differs 
from an Action, 


| Lit. 289. 2 Roll. Abr. 404. 


And of Executions that iſſue n!! nods 
Judgments in this Court, there be four Executions. 
Sorts, 
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Fire faciee. 


The Sherif's 
Power on this 
Writ. 


Leaſe-hold Inter- 
ci} it ſold. and the 
Leilce in Poſſeſſi- 
ohe can only be 
turned out by an 
Ejccxment. 


What is liable on 
this Writ, 


Of Euteuti ons. 
Sorts, o wit, a Writ of Hieri facias of 
the Chatteis of the Debtor, an Elegi, 
a Writ of Capias ad Satisfaciendum a- 


gainſt his Perion, and a Writ of Habere 


Facias Pylſſaſſionem in Ejectionc firme. 


And 1. of the Fieri facias. 


HE Frieri facias is a judicial Writ 
wWhieh lay at common Law, on 
which the Goods and Chattels of the 
Debtor only could be taken; and it 
took it's Name from the Words of the 
Writ guod Frert facias de bonis et Catallis, 
&. Co. Lit. 290. 


The Sheriff has not by Force of this 
Writ any Authority to fell an Eſtate for 
Life, which being a Freehold cannot be 
affected by this Writ more than any o- 
ther Eſtate of Inheritance; but he may 
diſpoſe of Leaſes for Years which are but 
Chattels, be they of ever ſo long a Con- 
tinuance. 2 Bacon's Abr. 351. 


But if a Sheriff on a Hieri facras ſells 
a Leaſe, or Term of a Houſe, he can- 
not turn the Leſſee out of Poſſeſſion, but 
the Vendee in ſuch Cafe muſt bring his 
Ejectment. 2 Show. Rep. 85. 


On this Writ, the whole perſonal E- 
ſtate is liable to Execution except wear- 


ing 


„ ak web S 
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ins Apparel; but it hath been held, 
at the Party hath two Gowns, the 
Sheriff may fell one of them. Comb. 


350. 


But the abſolute Property of the Goods 
muſt be in the Debtor, and therefore if 
the Sheriff takes the Goods of a Stran- 
ger, tho' the Plaintiff aſſures him they 
are the Defendant's, he is a Treſpaſſer ; 
for he 1s obliged at his Peril to take No- 
tice whoſe the Goods are; and for that 
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Goods of a Stran- 
ger not liable. 


Purpoſe may impanel a Jury to inquire 


in whom the Property of the Goods is 
veſted ; and this it is ſaid ſhall excuſe 
him in an Action of Treſpaſs. 2 Bacon's 
Ar. 352. 


Nor can the Sheriff take in Execution 
Goods pawned or gaged for Debt, nor 
Goods demiſed or Letten for Years, nor 
Goods diftrained. UHbidem. 


Upon a Heri facias, the Sheriff can- 
not deliver the Defendant's Goods to the 
Plaintiff in Satisfaction of his Debt, 


| nor ought he to deliver them to the De- 


fendant againſt 


9 whom Execution is; 


but the Goods are to be ſold, and in 
Strictneſs the Money is to be brought 
into Court; but there needs no Ap- 
praiſement, 
Elegit. 


as there muſt be on an 
Cro. Eliz. 104. 2 Vent. 95. 


There- 


Nor Goods 
pawned, demiſed 
or diſtrained. 


Goods how to he 
diſpoſed of, 
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Ividem- Therefore, if the Sheriff on a Fun 
facias levies the Goods, and pays the 
Plaintiff with his own proper Money, 
yet he cannot keep the Goods to his own 
Ule; for by the Authority by which he 
acted, he was to fell the Goods. Ny, 
107. 1 Lutw. 189. 2 Bacon's Ah. 


352. 


laidem. But if the Sheriff pays the Money to 
the Party it is good, and the Court wil 
allow of ſuch Return, becauſe the Plain- 
tiff is thereby ſatisfied altho* the Writ 
run, Ita quod habeat coram nobis, Kc 
2 Show. 87. but ihis is only by the Per: 
miſſion of the Court, and not by Force 
or me Law. 2 Lev. 203, © 268 
2 Bacon, 352. 


Tbidem, Upon a Fieri facias, Goods may be 
fold to the Plaintiff who ſues out the 
Writ, and a Bill of Sale be made to him 
thereof, tho not actually delivered to 


"him. 2 Fen. 95. 2 Bacon, 352. 


Death of Defen="= FF the Defendant dies after the Exe- 


dant after F.xecu- £ | 4 
tion awarded, cution awarded, and before it be ſerved, 
ba! before Irrved vet it may be ſerved upon his Goods in 
upon his Goods, : i 
mey beſerves the Hands of his Executor, or Admi— 
upon them in the A: ; AN 
Hams of pie He niſtrator; for by Execution awarded, 
ecutor, or Admi- the Goods (in this Caſe) are bound, 
* and the Sheriff need not take Notice 
of his Death, for the Statute of 7 Will 
2. ch. 12. by which Goods are bourd 
OW A . . 
only from the Time of Delivery of the 
Writ 


1 Fier 
S the 
oney, 
 OWn 
Ch he 

M/ 

Abr. 


ey to 
wil 
Tain- 


Writ 
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Vrit to the Sheriff, was only made for 
he Benefit of Strangers, who might 
avea Title to the Goods, between the 
Teſte. of the Writ of Execution, and 
he Time of Delivery thereof to the 
Sheriff, and not for the Benefit of the 
party his Executors or Adminſtrators. 


2 Vent. 218. 1 Salk. 322. 


Pi gies : i- So if the Plain- 
So, if the Plaintiff dies the Executi * 


on does not abate, and the Sheriff may ri may proceed. 
notwithitanding proceed in it; becauſe 


the Sheriff has nothing more to do with 


the Plaintiff; for the Writ commands 
him to levy and bring the Money into 
Court, which the Plaintiff's Death does 
no Way hinder; befides an Execution is 
an entire Thing and cannot be ſuperſeded 
after it is begun. 1 Salk. 322. Mod. 
Caſes, 225. 

If a Sheriff returns upon a Hieri facias His, facies for 
that the Defendant had not Goods ſuffi- e 
cient Whereby he could levy the whole «d Setirfacieudur. 
Debt, or Damages, the Plaintiff may 
have another Fieri facias for the Reſidue, 
or he may have an Elegit, or a Capias 


| againſt the Body; but if he once takes 


the Body (which in Law is deemed the 
greateſt Satisfaction except the Money Bur after the | 
recovered) he can neither have a Fieri ©2774 15 cxecu- 


ted no other Re- 


| facias or El git, except the Party fo cution is to ine 


unlets the Defen- 


charged in Execution ſhall die in Execu- ucts: 


tion. See io CH. 1. ch. 9. Cre. Fac. 143. 


Where 


Where an Exe- 


cutor or Admint- 


Fieri facias de bo- 
nis Teftateris, ft, 
c. /i non de bonts 


And the Sheriff 


De vaſlavit, and 
the Proceedings 


Of Executions. 
Where a real Executor, or an Exe: 
cutor de ſon tort, pleads ne unques Execy- 
tor ne unques Adminiſtravit come Executir, 
If on the Trial it be found againſt him, 
if the Action be in Debt, the Judg- 
ment ſhall be for the Debt and Damages 
de bouts Teſtatoris fi, &c. fi non, then for 
the Damages de bonis propriis. If the 
Action be on the Caſe, Covenant, Trel- 
paſs, T rover, Fc. then the Judgment 
ſhall be for the Damages, Expences and 
Coſts, de bonis teftatoris fi, &C. fi non, 
then the Expences and Coſts to be levied 
de bonts propriis; and for theſe Purpoſes, 
the Plaintiff may ſue out Writs of Fieri 
facias on the ſaid Judgment, 


And upon fuch Writ of Fjerr facts, 
the Sheriff ſhall hold an Inquiry upon 
the Oaths of twelve Men of the Coun- 
ty, to whom Challenges may be taken, 
and the Plaintiff, his Attorney or Agent, 
ſhall give the Defendant, his Attorney 
or Agent, fifteen Days Notice in Writing 
of the taking of ſuch Inquiſition. See 
5 Geo. 3. © 


And if upon the Inquiry it be found, 
that there be not Goods ſufficient de bonis 
Teftatoris whereby to levy the Debt and 
Damages, or the Damages, Expences 
and Coſts, according as the Action is, 
either in Debt, or on the Caſe, Sc. or 
any Part thereof, the Sheriff can't return 
Nulla habet bona Teftatoris, but is to re- 
turn a Devaſtavit; and in this Caſe, a 


Proof 
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the Jury to find a Devaſtavit: The inter- 


be produced by the Plaintiff ro the She- 
riff and Jury on the Inquiry, and which 


proof of intermedling is ſufficient | for 
medling is proved by an atteſted Copy 
of the aforeſaid Judgment, which is to 


muſt be {worn to be an atteſted Copy, by 
a Perſon who muſt likewiſe ſwear. that he 


the 10 m 
ref. compared it with the Record; and on 
ent the Return of the Devafiavir, (on Which 


Judgment againſt the Detendant de bonzs 


you move as on a Poſtea you get a 


Heri farias de $1. 
174 fi i. 


* Propris. 

55 And upon this Judgment, if it be an 
Action of Debt, and the Damages were 
not levied de bonts propruis by the former 

3 Writ of Hieri facias, then iſſues a Vier: 

n /=c125 de bonis propriis for the Debt and 

if Damages; but if the Damages were 

: levied, then the Hieri facias is only to 

Li iſſue for the Debt; and if it be an Acti- 

5 on on the Caſe, and that the Expences 

/ and Coſts were not levied de bouts pro- 

: priis, on the former Writ as aforeiaid, 


then a Fieri facias may be iſſued de bonrs 
propriis, for the Damages, Expences and 

| Coſts; but if the Expences and Coſts 
were levied, then the #eri facias de bo- 
nis proprits is to iſſue for the Damages 
only. 


riff ſhall return that the Defendant hath 


OL 


And if on ſuch Hieri facias, the She- On Return of 


7 7 1 
Nulla Hong thiere- 


5 | : on, Plaintiff may 
no Goods, the Plaintiff may at his E- have Hlegit or Cas 
tas ad Sattsfac- 


lection, have a Capias ad Satisfaciendum, n. 
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This making the 
Goods of the Ex- 


ecutor liable to 
the Teſtator's 


Debt is a Puniſh- 
ment for his falſe 


Pleading. 


The Proceedings 


the ſame on a 
Judgment upon 
Demurrer on a 
falſe Plea as on 
Verdict. 


If an Executor 
in this Caſe can 
be relieved in 


Equity. 


Tnquifition to be 
in the County 
where Evidence 
of a De. aſt< it 


can be given, 


if the Action be in Debt: 


Of Executions, 


or an Elegit, for the Debt and Damages 
or for the 
Damages, Expences, and Coſts, if the 


Action be on the Caſe. 


And that this is the Law, ſee 46 Ed. 
3. 10. 1 Roll. Abr. 930. 933. Co. Fac. 
191. 671. 1 Leon. 67. 1 And. 150. It is 
a Puniſhment which the Policy of the 
Law hath inflicted on a Man for falſe 
Pleading, for he hath thereby eſtranged 
himſelf from the Tettator, and by his 
own Falſity and Folly hath made his 
own Goods chargeable. See alſo 2 Ba- 
con, 4.30. 


And that the Proceedings are the ſame 
where, upon a falſe Plea, Judgment is 
given againſt an Executor upon a De- 
murrer, ſee Cro. Eliz. 102. 


And that an Executor muſt defend 
himſelf by legal Pleading only, and can- 
not in theſe Caſes have any Relief in E- 
quity, lee 1 ern. 119. 2 Vern. 325. 
But yet, fee 2 Vern. 146, 147: 


By the ſaid Act 5 Geo. 2. no Inquiſi- 
tion ſhall be taken in any County, where 
no Evidence of a Devaſtavit can be giv- 
en which was committed in ſuch Coun- 


ty; unleſs where the entire Devaſtavit 


ſhall appear to have been committed out 


of the Kingdom. 
Now 


ges 
the 
the 


Of Executions. 
Now by this Act, it ſeems to be re- 
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Some Remarks 
on the aforet2id 


quired, that Proof of a Devaſtavit ſhall Statuie. 


be in the County where the Inquiſition 


is taken; and this mult render Proceed- 
ings with Reſpect to charging Executors 
with a Devaſtavit, impracticable in ma- 
ny Cafes ; waſting and Myapplication 


of the Teſtator's Eſtate being for the 
moſt Part impoſſible to be proved in the 


preciſe Way which feems to be required 
by the Act of Parliament; for the Pur- 
pole, as if the Executor releaſe a Debt 


without Conlideration, or if the Execu- 


tor diſpoſe of the Money of the Teſta- 
tor for his own Uſe, or in Diſcharge of 
his own Debts; and ſo in many other 
Kinds of Devaſtavits how is it to be 


proved ? 


Yet as the producing the judgment 


and ſhewing the Award of Executions 
as aforeſaid, was at common Law a ſuffi- 


8 cient Proof of Aſſets to lead to the find- 
ing a Devaſtavit; and as the Act of 


5 Geo. 2, only requires that no Inquiſi- 


tion ſhall be taken, where no Evidence 


of a Devaſtavit can be given which was 
committed in ſuch County; but don't 
meddle with the Queſtion upon what 


8 {Evidence the Jury ſhall go, or is ſilent 
as to the proper Evidence of Aſſets, 


therefore it has been held, that the Act 
of Parliament is in that Reſpect ut of 
the Caſe, and that if a evaſtauvu be 
returned on the Proof aſoreſaid, it will 
be a good Return; beſides very flight 

Vo. II. H Exi- 
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Evidence is generally allowed upon In. 
quiſitions, becauſe it is merely a Mat- 
ter of Inquiry and no Way con- 
cluſive, for the Party is at Liberty 
to traverſe and take Iſſue upon the De. 
va ſtaxiit. 


where an Exe- If an Executor or Adminiſtrator ſut- 

eutor or 20min” fers Judgment by Default, it is in Point 

Judgment by Pe- of Law an Admiſſion of Aſſets to the 

nn 2/4. Value of the Debt recovered by the 

cen de Judgment, and a Foundation for a De- 

"in propre ©aſtavit of theſe Aﬀets; and in ſuch 
Cate, if the Action be in Debt, the 
Judgment ſhall be for the Debt and 
Damages de bonis Teftatoris fi, &c. fi non, 
then for the Damadges de bonts proprits; | 
but if the Action be on the Caſe, Cove- 
nant, Treſpaſs, Trover, Sc. then a 
Writ of Inquiry muſt be awarded, and 
when this is executed and returned 
and Judgment had thereon, the 
Judgment ſhall be for the Damages and 
Coſts de honis Teſtatoris fi, &c. fi no, 
then the Coſts to be levied de bonrs pro 
priis; and the Plaintiff may then proceed 
as before directed in p. 112, Sc. And 
note, that upon executing fuch Writ of 
Inquiry, ſuch Executor or Adminiſtrator 
{hall not give Evidence of Want of Af 
ſets, for he is eſtopped, as if it had been 
the Caſe of an Heir, for he ſliould have 
pleaged plene adinnifiravit, or ſpecially 
what Aflets he had. 6 Mod. 308. 1 Salk. 
310. 2 Bacon, 436. 


The 
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The aforeſaid Statute of 5 Geo. 2. Thelotentof | 
ch. 4. was made to remedy the Defici- G 2. © 95 
ency of the Law in the Manner of She- 
riffs returning Devaftauits againſt Exe- 
cutors and Adminiſtrators; it frequent- 
ly happening that Sheriffs without any 
Inquiſition taken upon the Oaths of 
twelve Men, and without any Know- 
ledge of the Matter, returned Dex aſta- 
vits and took Security from the Plain- 
tiffs to indemnify tuch Sheriffs from all 
Damages and Actions on Account of 


ſuch Return, 


And alſo to remedy the Miſchief and 


Inconveniencies, that frequently hap- 


| pened, by Reaſon that Executions were 


directed to Sheriffs of Counties of Towns, 


and to Sheriffs of remote Counties, 
| where the Defendants who were Execu- 


tors or Adminiſtrators, never had any 
Aſſets or Dealings, ſuch Sheriffs being 


often prevailed upon to return Devay- 


tauits. 


The Court ordered, that no Execu- 25 Jon erat 
tion ſhall iſſue de bonrs propriis upon a Notice to be gi- 
Devaſtavit returned upon a Fieri facias dn the Shee 

TM . A 8 riff of the Re- 
ae bonis Teftatorts, unlels an Affidavit be turn of a Devaſ⸗ 
firſt filed, that the Sheriff who makes . 
ſuch Return hath given Notice in Writ- 
ing to ſuch Executors or Adminiſtrators 


that he hath returned a Devaſtavrt. 


| It is a good Return to a Fieri factas, 
for the Sheriff to ſay he has levied the 
H 2 Goods 


— — . 3 MAILS bs 8 S = — "© , 2 
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Goods and that they remain in his 

Hands for Want of Buyers; then, if 

he continues in his Office, you may on 

Motion to the Court, obtain a Rule for 

Vin ditoni expenas A Venditioni exponas; and if he refuſes or 
wr want of Bay- delays to make a Return on this Writ, 
| upon an Affidavit of the Delivery there- 

of you may fine him. 6 Med. 295, 


296. | 


But if the Sheriff who levied the 

Goods, be out of Office, you may upon 

Motion to the Court for that Purpoſe, ob- 

Diftring. ad ven- tain a Diſtringas nuper vic. ad vendition. 

ber . ge. exponend. directed to the preſent Sheriff, 
e . . . . 

riff is out of Of- UPON Which the new Sheriff is obliged 

155 to return Iſſues, or you may fine him on 

Affidavit of the Delivery of the Writ; 

and when Iſſues are returned upon the 

firſt Diſtringas, you may then on Mo- 

Alias and Fluri. tion obtain a Rule for an alias Diſtringas 

and afterwards upon the like Return and 

Rule, you may iſſue a p/urzes Diſtringas, 

and when the Sheriff has returned Iſ- 

ſues upon this, you may then move for 

Attachment to an Attachment to the Purſuivant, and it 


the Purſuivant. 5 | 
will be granted. 


Sheriff maybe And note, that in all Caſes where a 
Office for not re. Sheriff has not returned his Writ, you 
turningthe Writ. may fine him altho' he is out of Office, 

upon Affidavit of the Delivery of the 


Writ. 
If 
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If the Goods which are in the Hands Goods ſeized not 


ſufficient a Capras 


his of the Sheriff, be not ſufficient to an- 4d Sarifaciendum 
if ſwer the Plaintiff his Demand, he may Ee Fa 
on have inſerted in the Writ of FYendition? of the Venditiau 
for exponas, either a Capias ad Satisfacten- ena 
or dum, Fieri facias or Elegit for the Reſi- 
rit, due; but he muſt firſt have a Rule for 
re- that Purpoſe. 
55 | : 
A Vendlitioni exponas cannot be award- No Venditiens ex- 
ed, if it appears that the Goods are out C here the 
he of the Hands of the Sheriff. 2 Saund. the Sheriff's 
on 345. Hands. 
b- 
1. The Sheriff to execute a Writ of Fi- She not to 
5 : : , reak open outer 
ff, eri facras, is not to break open the outer Doors but may 
d Door of the Houſe; but if he does, it inner Doors. 
nis ſaid the Execution will be good, only 
t; the Sheriff will be liable to an Action of 
e Tireſpaſs; but he may break open the 


inner Doors. 5 Co. 93. Cumb. 327. 
Lea quær. See p. 155. Vol. 2. 


Where the Sheriff upon a Fieri facias Sende frized of 
returns that he had ſeized the Goods of reſcued, Is 
ſuch a Value, which was leſs than the aner theReßdue 
Debt, and that they were reſcued, and 
that the Defendant had no other Goods, 
the Plaintiff cannot ſue out an Execu- 


tion for any more than for the Reſidue. 
2 Saund. 344. 


And where the Sheriff ſuffers Goods And Scire facizs 


- . ; a ainſt th 81 - 
taken in Execution, returned to be of rf for the Value 
ſuch a Value, to be reſcued out of his returned and reſ- 

: . . „ eue. 
Hands, a Scire facias lies for the Plain- 
H 3 tiff 
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tiff to have Execution againſt hun ac- 


= 
>) 


cording to the Value. 2 Saund. 344-5. 


for he might have had Poſe Comuatus. 
See 2 Roll. Abr. 459. 


3 Nen If the Sheriff takes Leaſes for Years 


without an In- or other Chattels real upon a Fer? facias, 

Welt he may ſeize and fell them without tak- 
ing Inqueſt by a Jury and the Sale be 
good. Hill. Green, 206. 


Leaſes for Years If the Sheriff on a Hiri facias ſells a 
how to be ſold, 

and Directions Term for Years, and makes a falſe Re- 

for the Sheciit cital the Sale is void; but he may fell 

; all the Intereſt or Term that the Defen- 

dant hath in ſuch Land, and not menti- 

on it in his Return, but generally, , 

Freri fecit de bouts & Catallis, &c. which 


will be good. 4 Rep. 74 Palmer's Caſe. 


& Than 4 Where you ſue out a new Herr facias 
5 or Teftatum, the former Writ muſt be 


firſt returned and filed. 


When the Fr? If the Hier: facias be duly executed, 


Lactic need not be 


returned. and the Plaintiff ſatisfied, the Sheriff 
necdcth not to return his Writ. 5 Rep. 


90. | 


V the Deſendan?* I on a Hier ſacias the Defendant pays 
pays the Money | 


to the Sheriff he ti Money to the Sheriff, he is diſcharg- 


is ducharged. ed of tre Execution, but the Plaintiff 
may bring his Action againſt the She- 

riff, but it is otherwiſe upon a Capias ad 
Salrsfacienaum. Cro. Eliz. 208-9. 2 Lev. 

. 203.1 
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202. 2 Jones, 97.2 Mod. 214. 2 Show. 
139, 140. 


Aug. | 
And note, there can but one Hiri 
= facias iſſue at the ſame Time upon the 
ars WF fame Judgment, but ſeveral ZElegits 
% may, and to different Counties; there- 
ak- fore, if a Defendant hath a perſonal 
be Fortune in ſeveral Counties, the better 
Way will be to iſſue Elegits, as there is 
a Heri facias in the Body of the Elegit, 
5 2 on which the Sheriff may ſell the De- 
de. fendant's perſonal Chattels. 4 Rep. 74. 
ell 8 Rep. 171. 2 Inſt. 395. 
n- ; 
ti- 3 
'od 
ch 2. Of the Elegit. 
N Elegit, is a judicial Writ, given 
as A by the Statute of Weſt. 2 ch. 18. 
Je or 31 Edw. 1. ch. 18. for there was no 


Execution againſt the Lands of a Debtor 
at Common Law ; and by this Statute, 
he that recovereth in Debt or Damages 
may have either a Hieri facias of the 
Chattels of the Debtor, or a Writ, on 
which'the Sheriff ſhall deliver to him all 
the Chattels of the Debtor, ſaving only 
his Oxen and Beaſts of his Plough, and 
tlie one half of his Land, until the Debt 
be levied upon a reaſonable Price or Ex- 
tent. And this Writ is called an Elegit 
becauſe the Plaintiff hath choſen it in 
preference to any other Execution. 


H 4 Rut 
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But one Feri fa- 
cias to iſſue on 
the ſame Judg- 
ment, but there 
may be ſeveral 
Elegiteto different 
Counties, on 
Which perſonal 
Chattels may be 
ſeized as well 

as Lands, 


Elegit, what and 
in what Caſes, 
when firſt given 
and why fo call- 
ed, 


n 


KK ͤ „h 


— 
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Land not tobe But though by this Statute the Lands 


there are Coe of the Debtor are made liable, as wel 
fufficient, as his perſonal Eſtate; yet if the Cre- 
ditor takes out an Elegit, and it appears 

to the Sheriff that there are Goods and 

Chattels ſufficient of the Debtor's to fatisty 

the Debt, he ought not to extend the 


Lands. 2 [nfl. 59, 395. 


 Flegit and Fiers But an Elegit executed upon Goods 
faciar, theD.ftr- only, is not a Fieri factas, for a Fieri fa- 
ence in the exe= , » 7, 8 
cuting them up- cias is executed by Sale by the Sheritf, 
on the Goods of ö ward; 4 
che Debt. but the Elegit by the Appraiſement of the 
Goods by a Jury and Delivery to the 


Party. 1 Lev. 92. 2 Ba 249. 


Dh PDE SY Upon this Writ the Sheriff is to im- 

Duty on an E- panel a Jury, who are to make Inquiry 

I of all the Goods and Chattels of the 
Debtor, and to appraiſe the fame. And 
alſo to inquire as to his Lands and Te- 
nements ; and upon ſuch Inquiſition, 
the Sheriff is to deliver all the Goods 
and Chattels (except the Beaſts of the 
Plough) and a moiety of the Lands to 
the Party, and muſt return his Writ, in 
order to record ſuch Inquifition in that 
Court out of which the Elegit iſſued. 
2 Bacon's Ar. 349. And if the Goods 
and Chattels appear to be ſufficient to 
ſatisfy the Debt, the Sheriff ought not 
to extend the Land. 2 Inſt. 59. 295. 


An Inqueſt tobe That the Elegit cannot be executed 
2255 by the Sheriff without an Inqueſt, for 
the 
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the words of the Statute are per Ratiqna- 
bile pretium et Extentum, which muſt be 
found by the Oaths of twelve Men, 15 
laid down and admitted in all Books 
which treat of this Matter, as 2 Iuſt. 390. 
Co. Lit. 389. Dyer, 100. 5. T4 
A. B. c. | | 


When the Jury have found the Seizin, 
and the value of the Lands, the Sheriff 
and not the Jury, is to {et out and deli- 
ver a Moiety thereof to the Plaintiff by 
Metes and Bounds. Cro. Car. 319. 


It the Defendant hath Lands in more 
Counties than one, and the Plaintiff ſues 
out an Elegit to one County, and ex- 
tends the Lands upon this Zlegit, and 
alterwards files it, he cannot afterwards 
ſue out an Elegit into the other Counties; 
but he may immediately after Entry of 


the Judgment {ue out as many Elegits, 


into as many Counties as he thinks fit, 
and execute all, or any of them as he 
pleaſas; and he need not file the Inqui- 
iu mons on them, till he have Occaſion to 
uie them : And alſo, though he do file 
tneinquititions upon jome of them, yet he 
may ive out Zlegizsintoall the other Coun- 
ties, Wherein Elegits are awarded upon 
ine Record. Go. Jac. 246. Styles Reg. 
299. 1 Lill. Reg. 439, 440. 


Where Elegit is ſued, levying of the 
Goods for part, is no Impediment, but 
tae 
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Moiety of Lands 
to be ſet out by 
Metes and 
Bounds. 


Where Defen- 
dant hatk Land 
in ſeveral Coun- 
ties, how to ma- 
nage. 


Elegit pro Ręſidus. 
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the Plaintiff may bring another Elegi 
pro Refiduo, and take the Lands: But 
when Lands are once taken, and the 
Writ returned and filed, he ſhall have 
no other Execution. 1 Lev. 92. 


New Elrgit. If the Plaintiff at the Return of the 
Elegit, prays a new Elegit, he ſhall have 
it, not having accepted of the firſt. Cro, 
Eliz. 310. 


A Term may be Upon an £legit, the Sheriff may either 

extended on an 

Elgir or ſold. Extend a Term for Years, that is, may 

| deliver a Moiety thereof to the Plaintiff 
as part of the Lands and Tenements 
of the Defendant ; or may fell it ab- 


ſolutely as Part of his perſonal Eſtate. 
See 4 Rep. 74. 8 Rep. 171. 2 Inſt. 395. 


Elgit where De. If a Defendant dies in Priſon ſo that 

fendant dies in , x . : : 

Priſon. there 1s no Execution with Satisfaction, 
the Plaintiff ſhall have an Hlegit after- 


wards. 5 Rep. 86. 


Caviar proRefides And if upon an Elegit, there are no 
where the Goods 
ken pon an Länds, bat omy Goods which are not 
#5, are not ſufficient, the Plaintiff may have a Capras 
uUtnctent. 
for the reſidue; for it is in its effect but 
a Hier facias, though the Word 1s 2 le- 


gil. Hob. EB. 


The Sheri 's ff two Eleoits be delivered to 1 She- 

Bory on receiv- riff at one and the ſame Time, the 
the lune Time, Sheriff is to extend a Moiety of all the 
| Lands, and ſhall give the Moiety to the 
prior Creditor, and then ſhall extend 


a Nloicty 


2 mg eo hay 
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a Moicty of the other Moiety, and de- 


ver it to the other Creditor, for he can- 
not deliver a Moiety of all the Lands 
to one Creditor, and the other Moiety 
to another. QCro. Eliz. 483. 


But if 4 acknowledges two Judgments 
to E in the ſame Term, and B ſues out 
two Elegits at the ſame Time; on the 
one he may have a Moiety of A's Land 
delivered to him, and on the other, the 
other Moiety, and 1s not reftrained to a 
Moiety of a Moiety , for in Judgment of 
Law the whole Term 1s but one Day. 
Hard. 2.3, &c. the Attorney General and 
Andrews. 2, Ba. Abr. 350. 


And upon an £legit the Sheriff ought 
to deliver the Moiety of every Thing, and 
not an intire Thing for the moiety de 
tout; as if the Sheriff upon an Inquiſition 
upon an Elegit, returns the Defendant 
to have twenty Acres in D and twenty 
Acres in &, and delivers the twenty Acres 
in §, for the Moiety of the whole, all is 
void; for he ought to deliver a Moiety 
of the twenty Acres in each Fill; and 
this might be avoided in Evidence in 
Ejectment brought for the Lands. 1 Lev. 
160. 


If upon an Elagis the Sheriff deliver- 


eth a Moiety of an Houſe without Metes 


and Bounds, ſuch Return is ill and ſhall 
be quaſhed for uncertainty. Carth. 453. 
per Holt. Ch. Juſt. | 
| If 
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Moiety to be de- 
livered to one 

Creditor, and a 
Moiety of a Mo- 
iety to the other, 


In whatCaſe the 
whole Land ſhall 
be delivered by 
the two Moictles. 


A Moiety of e- 
very Thing to be 
delivered. 


2 


2 
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Lands liable from 
ſigning the Judge 
ment, 


Two Judgments 


the Plaintiff in 
the fir(t ſhall 
have the Lands, 


If Lands extend» 
ed be evicted by 
better Title, 
Plaintiſf may 
have new Exe- 
Cation. 


tach Recoverer, Obligee, and Cognizee, 
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If a Judgment be obtained againſt a 
Man, who thereupon ſells his Land ; in 
whoſe Hands ſoever the Land is, it ſhall be 
liable to fatisfy that Judgment (for by 
7 ill. 3 ch. 12. the Land is liable from 
the Time of ſigning thereof ) and to that 
End there ſhall iſſue out a Scire facias 
againſt the Ter-tenants of the Debtor 
if the Debtor die. Wilk. Greenw 


I 94. 


Where there are two Judgments, and 
the laſt Judgment is executed by Elegit, 
and the Plaintiff in Poſſeſſion, yet the 
Plaintiff in the firſt Judgment may after- 


wards ſue out an Elegit upon his firſt 


Judgment, and have the very ſame 
Land delivered to him as was delivered 
upon the Elegit, upon the ſecond Judg- 
ment, and he ſhall have the fame from 
him, although he had the prior Extent. 


Styles Reg. 299. 


By 10 Ch. 1. ch. 7. if Lands delivered 
in Execution to any, upon any juſt Title 
or Cauſe (wherewith they were liable and 


bound at ſuch Time as they were taken 


in Execution) be recovered, or Jawfully 
evicted out of the Poſſeſſion of him wito 
has them in Execution, without any 
Fraud or Default of him, before ſuch 
Time as he, his Executors or Ailigns 
ſhall have fully levied and received the 
whole Debt and Damages, then every 


may 
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way have a Scire ſacias out of the Court, 
from whence the ſaid Writ of Execution 
did proceed againſt him, that the ſaid 
Writ of Execution was purſued againſt 
his Heirs, Executors, and Aſſigns, of 
ſuch Lands and Tenements as were, or 
be then liable to the ſaid Execution, re- 
. turnable into the ſame Court at a certain 
Day (being forty Days after the Date 
or Teſte of the ſaid Writ) at which Day 


' 

| 

[ 
f 


id ME if the Defendant (being law fully warned) 

t, make Default, or appear and do not ſhew 

ne or plead a ſufficient Cauſe (other than | 
r the Acceptance of the ſaid Lands by the 

ſt ſid former Writ of Execution) to bar 

i or avoid the faid Suit, for the Reſidue of 

d WW the ſaid Debt and Damage remaining 

. unlevied by the former Execution; then 
m anew Writ of Execution ſhall iflue upon 


the ſaid former Record of judgment, 
Statute Merchant, Statute Staple, or 
Recognizance, for levying the reſidue of 
all ſuch Debts and Damages as ſhall 
then appear to be unlevied and unpaid, 
of the whole Sum or Sums in the ſaid 
former Writ of Execution contained. 


7) nad ind FE eas .a 


Some Obſervations on the foregoing Statutes 
taken from the firſt Book of Coke's Au. 
flutes. 


(39 in his firſt Inſtitute 289, 290, 

tells us, that the Eugliſb Statute of « 5 

32 Hen. 8. ch. 6, which js the lame ban remedy 
| wich 
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128 Of Executions: 
Fa, after Erie, With this Statute hath need of an Inter 
tion., there the Preter : For firſt, where the Tenant by Þ 
Sratute extent Execution hath Remedy given to him | 
buy Law, after eviction, there the Statute 
extendeth not to it, for the Act ſaith, h) 
reaſon whereof the ſaid Recoverors, Obli. 
gees and Recognizees have been clearly ſet 
without Remedy, Sc. and the Body refer- 
reth to the Preamble, and the Party 
ought not to have double Satisfaction, 
one by the former Laws, and another 
by this Statute. 


Nor if but Part And therefore if Part of the Land, 
of the Land be Sc. be evicted from the Tenant by 
24 Execution, this Statute extendeth not to 
it; becauſe he ſhould hold the Reſidue 
till he be fully ſatisfied, and he mult be 
contented if all be evicted, ſaving one 
Acre to hold that, though it be but a 
poor Remedy; for no Execution in that 
Caſe he can have upon this Statute. 
Therefore if the Conuſee hath Remedy 
in preſenti for Part, or in Future for all, 
or Part, this Statute extendeth not to 

It, 


Nor where there Secondly, If a Man be bound in a Sta- 
be 7 tute, or acknowledge a Judgment to 4 
Cy, ee for a thouſand Pounds, and afterwards 
Cleaner i c. he is bound in another Statute, or gives 
victed. another Judgment to B for an hundred 
Pounds, and B firſt extendeth and then 
A extendeth and taketh the Land fromB, 
yet B ſhall have no Aid of the Statute, 


becauſe 


CY 
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inter becauſe after the Extent of 4, B ſhall re- 
at by enjoy the Land by force of his former 
him Execution. 


atute Þ | 

h, 0 Thirdly, If the Wife of the Conuzor, Nor where the 
. Cc. recover Dower againſt the Tenant conuzor recovers 
y ſet by Execution, he ſhall hold-over and Pover. 


ſhall have no Aid of this Statute. 


Fourthly, If a Man put out his Leſſee Nor where Te- 


nant by Execu- 


for Years, or diſſeize his Leſlee for Life, tion holds over 


1 c. A pon Expiration 
and aſter acknowledge a Statute, Sc r e 


and Execution is ſued out againſt him, or for Life, after 


nd, and the Leſſee re-enter, the Tenant by Netant of the 
by Execution after the Leaſe is ended ſhall out or dilleized. 


to hold-over, and have no aid of this Sta- 
lue . tute. 
be 
Ne Fifthly, This Statute muſt not be Same Cafes 8 
1 WW taken literally, but according to the wie is not to 
lat Meaning; therefore where the Letter is | one ng 
te. until he, Sc. or his Aſſigns ſhall fully and tothe Meaning. 
ly WW whilly have levied the whole Debt or Da- 
Il, mages, it he hath aligned ſeveral Par- 
to cels to ſeveral Aſſigns, yet all they, ſhall 

# have the Land, but till the whole Debt 
be paid. 
* 
1 : Sixihly, Where the Words be deliter- Ibidem. 
d andiaken in Execution, yet if after the 
Liberate, the Conulee entereth (as he 
may ſo as the Land is never delivered, 


yet is he within the Remedy of this Sta- 
tute, ſur he is Tenant by Execution. 


Serenthiy, 
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S-venthly, Where the Statute faith, hey 
every ſuch Recoveror, Obligee and Recog- 
nizee, ſhall, &c. and faith not their Exe- 
cutors, Adminiſtrators, or Aſſigns, but 
they are omitted in this material Place; 
yet by a benign Interpretation this Sta- 
tute ſhall extend to them ; becauſe they 
are mentioned in the next precedent 
Clauſe of the Eviction: And the Re- 


medy muſt by Conftruction be extended 


to all the Perſons that: appear by the Ac 
to be grieved; a Point worthy the Obſer- 
vation. 


Eighibly, Where the Statute giveth a 
Scire facias out of the ſame Court, Sc. 
if the Record be removed by Writ of 
Error into another Court, and there af- 
firmed, the Tenant DY. Execution that 
is eV icted, ſhall have a Scire facras by the 
Equity of this Statute out of that Court, 
becauſe the Sire facias muſt be grounded 
upon the Record. Et ſic de Jamalibus. 


Nini hy, Where the Statute giveth the 
Seire factas againſt ſuch Perſon or Per- 
ſons, Sc. that were Parties to the firſt 
Execution, their Heirs, Executors, or 
Alligus, 2 this muſt not be taken ſo 
generally as the Jetter is; for if the firſt 


Execution were had againſt a Purchaſ- 


er, Sc. ſo as nothing was liable in his 
Hands but the Land recovered; if this 
Land be evicted from the Tenant by 
e no Scire facias ſhall be award- 
ed ag ainſt him, his Heirs, Executors, 

or 
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or Aſſigns, but if he hath other Lands 
ſubje& to the Execution, then a Scire 
facias lieth againſt him or his Aſſigns, 
but not againſt his Executors ; neither in 
that Caſe can he have a Scire facias upon 
the Statute againſt the firſt Debtor, or 
Recognizor, becauſe it giveth it only 
againſt him, Sc. that was Party to the 
firſt Execution, his Heirs, Executors or 
Aſſigns. But if there be ſeveral Aſſigns 
of ſeveral Parcels of Lands, ſubject to 
the Execution, one Scire facias upon this 


Statute, ſhall lie againſt all the Aſſigns. 


And note, it appeareth by the Pre- After 2 full and 

amble of the ſaid Act of 10 Cha. 1. and perfect Exccuti- 

; on hadby Extent 

by divers Books, that after a full and per- returned and of 

fect Execution had by Extent returned Record, 2 fe- 1 

3 extent to be up- | 

and of Record, there ſhall never be any on any Eviction 

5 Bo he . c unleſs the Extent 

Re. extent upon any Eviction: But "if be mfuffekent in 
the Extent be inſufficient in Law, there Law. 

may go out. a new Extent. Co, Lit. 


190, 


It Land be in extent, or already genf cum ac- 
taken in Execution, and then an FElegit at may be 
cometh to the Sheriff at another Man's bers. 
Suit, yet the Sheriff may ſeize and de- 
liver the ſame Lands again to the laſt 
Man upon the Elegit, to wit, the reverſion 
thereof, Cum dcciderit. See Dutton's 
Sheriff 200. 


If the Inquiſition on Hlegit be void in inquigtien void 
any Part, it is void in the whole; and in . Part, vid 
' 8 in the whole. 


he whole muſt be quaſhed ; and not 
Vol. II. [ quod 


5 Of Executions. - 
quad that only. So, if more than a 
Moiety be delivered on the Eligit, it 
is void for the whole. 2 Keb. 582. Sid. 
There Das By © Ann ch. 7. the Sheriff or other 
ty on receiving Officer having Execution of Writs, is to 
5 hold an Inquiry on the Writ of Elegit, 
within ten Days after the fame is deli- Þ 
| vered or tendered to him; and ſhall hold 
. the Inquiry at the chief Town of the Þ 
4 County, or ſuch other Place as ſhall be Þ 
1 agreed upon between him and the Par- 
1 ty delivering ſuch Writ ; and ſhall give 
. The dolle tobe Notice in Writing, eight Days before the 
75 : ; * 
by: given by the She- Execution thereof to the ſaid Party, of 
i era the Time and Place of holding ſuch In- 
5 quiry; or in Default thereof, ſuch Sheriff 
3 or other Officer having Execution of 
4 Writs ſhall forfeit to the Party grieved Mx 
1 twenty Pounds, or treble Damages, at 
ls the Election of the Plaintiff, to be recover- [| 
3 ed in any of her Majeſty's Courts of Re- 
„ cord. 2 
. W be And if upon any ſuch Inquiry any 
* poſted eight Pay? L caſe for Years ſhall be found, before the Wh 
H Term for Years. Sale thereof, the Sheriff or other Officer, 
X ſhall after ſuch Inquiry give Notice 
4 in Writing under his Hand, that ſuch 
5 Leaſe hath been found, and therein 


Name the Parties, Plaintiff, and Defen— 

ant, and the Debt, Intereſt, and Coſts 
demanded, and the Lands or Tene- 
ments found thereby, and affix the {aid 
Notice in the moſt publick Place oo 
Shire 
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Of Executions. 
Shire Town of the County, Town, or 
City wherein ſuch Leate-hold Lands and 


Tenements lie, eight Days before any 
Sale ſhall be made of ſuch Leaſe. 


If upon an Elegit, the Sheriff finds 
Lands, and that the ſame are at the 
Time of the finding in the Hands of the 
Defendant, he may give the Plaintiff an 
actual Poſſeſſion of the Lands; or if the 
Plaintiff can procure any of the principal 
Tenants to attorn to him, in that Caſe 
allo the Sheriff may give him an actual 
Poſſeſſion. 


In 7efer/ou and Dawſon's Caſe, Coun- 
cil prayed Delivery of Poſſeſſion might 
be awarded on an Elegit, which the Court 
denied, the Party having no Day to in- 
terplead ; and the Sheriff ought only to 
deliver Seizure, to enable the Plaintiff to 
maintain an Ejectment, and the Delen- 
dant may plead on the Ejectment, or 
elſe the Tenant would be turned out 
unheard, and fo be remedileſs: There- 
lore per Cur. actual Poſſeſſion ought not to 
be delivered, and yet if done it is remedi- 
leſs. 2 Keb. 243. Quere if tins Cale be 
Law ? For it ſeems hard that the Deſen- 
dant ſhould be remedileſs at the Sheriff 's 
Pleaſure. | 


Where, in an Inquiſition upon an £le- 
910, it is found that the Defendant was 
teized of the Land at the Time of the 
Judgment entered, thereupon an Eject- 
| 1 2 ment 
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In what Caſe 
the Sheriff may 
give actual Pot« 
ſeſſion. 


A Hal Poſſeſfon 
ought not to be 
given, yer if 
done it is reme- 
dileſs. 


What Evidence 
will be ſafſicient 
upon an Heck- 
ment upon an 
ice: to prove 
Selam. 
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ment brought to recover the Poſſeſſion, 
it will be ſufficient for the Plaintiff to give 
in Evidence, a Copy of the Judgment, 
Elegit, and Inquiſition, thereupon filed, 
in which Inquiſition the Jury found him 
{ſeized ; and he ſhall not be obliged to 
prove the Seizin of the Party, at the 
Time of the Judgment ; but if he was 
not teized, that muſt be ſhewn on the 


other Side. I Lil. Reg. 433. 


Fleamem les But Ejectment lies not againſt a Te- 

not againſt Ve- — 5 . Eb: 

nant by El. Nant by Elegit, tho' he be ſatisfied at 
the extended Value: but there may iſſue 
a Scire facias ad Computandum, or rather 
a Henire facias ad Computandum., 1 Keb. 


891. 


3 Ad „ Formerly, it was uſual for Sheriffs to 
to himſel'give give an actual Poſſeſſion upon the Elegit, 
bon, he i but as this was Practice attended with 
only give a legal much Flazard to the Sheriff, and in 
ler leni many Caſes, with ill Conſequence to 
to his Liectment Others, who were ſtript of their Poſſeſſi- 
Lale on Without any Notice; it has been of 
late Years entirely declined, and She- 
riffs do now give but a bare legal Poſ- 
ſeſſion on the Writ, and leave the Plain- 
riff to get the actual Poſſeſſion, by an 
Habere facias Poiſejfinnem on an Eject 
ment, Suppoſe tor the Purpoſe, that 
there are ivine Tenants upon the Lands, 
who have legal intereſts ſubſiſting, prior 
to the Entry of the Judgment, if in 
this Cafe the Sheriff ſhould give an actual 
Pofſeſſion, would not he, who is but a 

mini- 
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miniſterial Officer in the Execution of 
the Writ, take upon him to do more 
than a Court of Law would, and 
would not an Action lye againſt ſuch 
Sheriff, by the Perſon who had ſuch le- 
gal Intereſt ſubſiſting as aforeſaid. 


It is faid, that the Elegit and Re- Whether the Ele- 
turn, ſhould be filed before the Day on © be fle rn are 
which the Demiſe is laid in the Decla- beDay on which 
ration, or it will be had; for that until Irs pr De- 
they are filed, the Leſſor of the Plain- flaration in E. 
tiff has but a bare legal Poſſeſſion, and rg > 
not a ſufficient Title to demiſe ; but there 
have been different Opinions upon this 
Point, ſome having alleged it will be 
ſufficient if the Elegit and Inquiſition be 
filed at any Time before the Trial, and 
this by Relation; however the better 
Way is to file them before the Demiſe 
is laid; for although a Relation or Fic- 
tion at Law, may do between the Leſſor 
and his own Leſſee, yet it ſhall not af- 
fect a third Perſon, nor will a bare legal 
Title diveſt an Eſtate out of, or in any 
Sort affect a third Perſon. But it is agreed But agreed that 
on all Hands, that the Return of the Ele- e Return of, 
git muſt be out before the Demiſe is laid, be firſt out. 


in the Declaration in Ejectment. 


If there ſhall be any Tenants in Poſ- Legal Intereſts 


ſubſiſting antece- 


ſeſſion, who have legal Intereſts in the dent tothe Erz 
Lands ſubſiſting, and which were antece- the Judgment 


are temporary 


dent to the Entry of the Judgment, they Bars, and how 


will be temporary Bars to the Plaintiff the Plaintiff ts to 
proceed for Re- 


upon a Trial at Law, if ſuch Leaſes be lic. 
4 proved, 
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proved, ſo that the Leſſor of the Plain. 
tiff, ſhall not recover the actual Poflefſi- 
on of theſe Lands; in this Caſe, the 
Plaintiff in the Elegil has no Remedy, but 
by Bill in Equity, in order to diſcover the 
yearly Rents, and to be decreed to a 
Moiety thereof, until he ſhall therewith, 
and out of the Moiety of the other 
Lands, of which he hath got an actual 
Poſſeſſion, be ſatisfied his Debt, Sc. 


& Moicty of the Where a Moiety of the Land, is ex- 


Land extended 5 : 
on an #/-git and tended by the Sheriff upon an Elegil, 
* 8 2 a 

reſere tao and before actual Poſſeſſion is ob- 
ſeflion, the w hole : : 
Land is taken on tained upon an Habere facias Poſſeſſi- 

Injunction on 5 
a Calden, yet oem on an Ejectment, the whole Land 


he Tenant by is poſſeſſed upon an Injunction on a Ce. 
bs the Moiety diam, yet the Tenant by Elegit, ſhall 


and may brirg his have the Moiety of the Land which was 


Ejectment, rſt 


getting Leave of found upon the Inquiſition, but before 
the Court, he brings his Ejectment for it, he muſt 
firſt have an Order from the Court of 
Exchequer, for Liberty to bring an E- 
jectment, notwithſtanding the Cu/tod:- 
am, on account of the King's Preroga- 
tive, which the Court will grant upon a 
Council's Motion ; and before this Mo- 
tion is made, the King's Attorney Gene- 
ral 1s to be attended with Notice, and 
a Fee of two Guineas. For further Pro- 
ceedings in this Caſe, fee p. 84, 85. 
Title Ejeetment. 
nl ans Me A Tenant by Elegit is compellable to 
dan Account, account at common Law before Audi- 
tors to be aſſigned by the Court; and in 
this 


2 
2 
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this Caſe, all Intereſt ceaſes from the 
Time of the Execution; but note, he 
is only anſwerable at Law for the exterd- 
ed Value, which is the Value of the 
Land, as found upon the Enquiry held 
upon the Elegit; and therefore, if the 
Land be found under its real Value, the 
beſt Way is to reſort for Relief to a 
Court of Equity, where the Tenant by 
Elegit, ſhall account for all Sums receiv- 
ed, or which he might have received 
without wilful Default; but in this Caſe, 
the Creditor ſhall have Intereſt notwith- 
ſtanding the Execution; for it 1s a 
Maxim in Equity, that whoſoever ſeeks 
Equity of another, muſt at the ſame 
Time do Equity to him. 


And note, a Tenant by Elegit, is 
ſeized not of the Freehold, but as of 
the Freehold ; the Reaſon is, becauſe 
the Law will not alter the Nature of the 
original Debt, by the Debtee having ac- 
quired a new Security, and it ſhall go 
to the Executors, whereas, were it a 
Freehold, it would go to the Heir. 


3. Of the Capias ad Satisfaciendum. 


| HIS is a Writ of Execution 
after Judgment, lying where a 

Man recovers in an Action perſonal, 
as for Debt, Damages, Detinue, Se. 
in the King's Court, in which Cale 
I 4 this 
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Tenant by Eu- 
git ſeized not of 
the Freehold but 
as of the Free- 
hold. 


What it ie. 
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this Writ iſſues to the Sheriff, command. 
ing him to take the Body of him againſt 


whom the Debt is recovered, who ſhall 


be put in Priſon till he makes Satis- 
So es | | 


This Writ lay at common Law, in 
Caſe of the King, who by his Preroga- 
tive, might have Execution of the Bo- 
dy, Goods, and Lands of his Debtor: 
But by the Statute of Marlbridge, cap. 
23. it is enacted, that if Bailiffs who 


- ought to make Accounts to their Lords, 


No Bail to be ta- 
ken on this Writ, 
nor a Reſcue to 
be returned. 


do withdraw themſelves, and have no 
Lands nor Tenements whereby they 
may be diſtrained, then they ſhall be 
attached by their Bodies; ſo that the 
Sheriff in whoſe Bailiwiek they be found, 
ſhall cauſe them to come to make their 
Account. And by 25 Ed. 1. ch. 17. 
It is accorded, that ſuch Proceſs ſhall be 
made in a Writ of Debt, «nd Detinue 
of Chattels, and taking of Beaſts by 
Writ of Capias, and by Proceſs of Exi— 
gent by the Sheriff's Return, as is uſed 
in a Writ of Account. See 2 Inſt. 143. 
Co: £1 209. 2 8ucon, 351, 


On this Writ, the Sheriff cannot take 
Bail, nor can he return that the Party 
was reſcued, for he may take the Pe 
comitatus; and therefore if he returns 
that the Party was reſcued, an Action 
lies againſt him for the Eſcape, or a new 
Capias againit the Party, for an e 
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tual Execution is as none. 1 Roll. Abr. 


904. Co. Car. 240. 


The Sheriff muſt keep the Defendant Prifoner muſt be 


. . kept in ſalva et 
in alva et ardta Cuſtodia; for if the are Gyicdia, 


| Priſoner be taken upon an Execution, 
and he ſhall afterwards let him go at Li- 
| berty, before the Debt be ſatisfied, the 
Creditor may have either an Action of 
Debt, or an Action upon the Caſe againſt 
the Sheriff, and ſo recover his Debt. 
ilk. Greenw. 199. | 


Upon this Writ, the Sheriff can take The Sheri can 
only take the De- 
nothing but the Body of the Defendant ; featant's Body. 
for the Writ is to do no more than to 

take his Body and to detain him in Priſon 


until he hath ſatisfied the Debt. 1th. 
Green. 199. 


The Sheriff upon a Capias ad Satiſ- Cinnot brenk 


ſaciendum, may not break open any open a Houie, 


Man's Houſe to do Execution; but in 
all Caſes, when the Door is open, the 
Sheriff may enter to make Execution 
of Body or Goods, at the Suit of any 
Perſon. 5 Rep. gi. 


It was formerly held that if a Perſon, Defendant dying 
taken on a Capias ad Satisfaciendum, di- 1 x 5 
ed in Execution, that the Plaintiff had extended or Exe- 
no further Remedy, becaute he deter- G. 
mined his Choice by this Kind of Exe- 
cution, which affecting a Man's Liberty 
is eſteemed the higheſt and moſt rigid 
in the Law. Cro. Jac. 136. 143. 1 Roll. 


Abr, 


140 


idem. 


Unis the Lands 
de lold 


. 
e one . 
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Ar. 993, But it is held otherwiſe in 
5 C9. 86. 


But now by the 10 Cha. I. ch. 9 
it is enacted, that the Party or Parties at 
Wwhoſe Suit, or to whom, any Perſon 
fh1i ſtand 27 ged in Execution for any 
Debt or Damages recovered, his, or 
their Ex2cutors, or Adminiſtrators may, 
af er the Death of the ſaid Perſon, b 
charged and dying in Execution, lawful 
fac forth and have new Execution againſt 
the Lands and Tenements, Goods and 
Chattels, or any of them, of the Per: 
fon o eG, in ſuch Manner and 
Form to all Intents, as he, or they, or 
any of them may have had, by the 
Laws and Statutes of tins Realm, as it 
ſuch Perion ſo deceated had never been 
taken or charged in Execution. 


Provided that this Act ſhall not ex. 


for the Parent tend to give Libe erty to any Perlons, 


©. TrUNVLE, 


their Ex<cutors, or Adminiitrators, at 
witole Suit any fach Per on ſhall be in 
Execution, and die in Execution, to have 
or take any new Execution againſt any of 
the Lands of the Party fo dying in Exe 

cution, which ſhall at any Tane fs 

the | aid J idgment or Judgments be by 
him old de for the Payment of any 
of his Creditors, and the Money which 
fall be paid Dr the Land fo fold, either 
aid or ſecured to be paid to any of the 


rod with their Privity a and Con— 
ſent, 
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at, and in Diſcharge of his or their 


wo 

* 
12 
x 
BY 
BLU 
3 Is 


iſe in 


aue Debts or ſome Part thereof. 


Two Men were condemned in Debt, ſudsmentaganſt 


two, one is taken 


he one is taken and dieth in Executi- and dieth. 


S x bs ES Rn, 

F.- WOES Red? AB N 

Foo bp LE NNE N 
* x 25 * SR 7 Mt SS, 2 


erſon 5 . | 
am on, yet the taking the other is lawful, for 
e Body is no Satisfaction, but a Pledge 
) 7 
ma, I the Debt. 5 Co. 86, 87. 
, 0 Judgment againſt 


Two are Bail, and Judgment againft % te Bl 


BY them on a Scrre facias, and Capias ad ona dure facas, 
and Execution 


ainſt 


and lief iciendum was ſued out againſt On e eee, 
Per. only, and good, becauſe the Recogni- de Recoznizance 
and zance upon which the Judgment gucd e 
Vabeat Executionem was obtained was 

the Joint and ſeveral, and ſo may the Execu- 

s tion be thereupon. 1 Lev. 226. 

een . | 


The Court will not deliver one out of 5 
Priſon that lies there in Execution upon vered out of Pri- 
an Affidavit; but the Party may have % on an Affda. 
a Writ of Super/edeas to ſuperſede the 
Execution if there be Cauſe ; bur if the 
Matter contained in the Affidavit be ne- 
ver to ſtrong ſor the Priſoner, becauſe 
he lies in Prifon by Matter of Record, 
he muſt be delivered by an Act of as 
high a Nature, which an Affidavit, al- 
tho' it be made in Court, and is fi- 
led in the Court, is not. Syles Neg. 

296. 

Although upon a Capias ad Satisfact- 5 
endum, tne Defendant ſhould pay the the Defendant is 
Money to the Sheriff, vet he is not diſ- — Sh 
charged as upon a Hiri fucias, for the ney is the She- 


Writ 


2 * een n Wen 5 
4 82 = a toy are Toy! 2 7 D ** E 
DEG ng nn tp et PE e nn 
Y Ho BAR RE nd Es eie DES 6 * r Ye 83 A 
* e ALD; St De Bo oe 2 . es 4 ß Elo re het tas 
* * * Cc $ 2 


.. EenerY 
BS ds Dan . 2 2 — 

7 
- 7 2— 4 42 — 


r 
= SES . 
* s 


* * 2 


— 


2 A 
OURS OL. _ 


Perion would the Marſhalſea of the Hour-courts On the 


Cttiar al Kit. of the Exchequer, at the Return of the 


1 
— 9 4 
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rity ecu fo the Writ only impowers him to take tle 
ney on Record, Body ; bur It 18 otherwiſe, if the My 
ney be paid to the Plaintiff's Attorney 


upon Record. 


Tf a Defendant Tf 4 be in Execution at the Suit d 
be in tne Mar- 


hallen on anExe- B, and C would alto iſſue an Execution 


cutien, and againſt A, and that A is committed t 
that another 


TS Execution at the Suit of , in this Caf 
moſt be bb a Writ of Habeas Corpus ad Satisfacieh- 
On a dum muſt iſſue againſt A, directed to 
but it he be on- the Marſhal, and upon this, he is to 
ms Caen, have the Body of A before the Barons 
gl“ mult. Writ in order to be committed allo at 
the Suit of C; but if the Defendant 
be only in the Cuſtody of the Sheriff, i 
this Caſe, a Writ of Capias ad Satisfa- 
ctendum is to iſſue. "41 


— 


4. Of the Habere facias Poſſeſſionem. 


nere it hiew. 1 Habere facias Poſſeſſionem is 2 
judicial Writ, which hes for the 

Poſſeſſion of Lands and Tenements it 

js founded on the Ejeetione firme, in which 

the Party is to be reſtored to the Poſſeſ- 

ſion of his Term of which he was 


ouſted. 


How the Party If Land be recovered, the Poſſeſſion 


is tobe put in 


Poffe non. on this Writ is uſually performed by the 
Sheriff, by delivering to the Party who 
| reco- 


Of Executions, 


recovers, a Twig, Bough, Clod, Sc. 
[7 Where a Houſe is recovered, by the Key 
Wor Ring of the Door, &c. and where 
Rent, by Corn or Graſs growing on the 


KC tle 


Ec Mo. 


[OINey 


Land. 2 Bacon. 253 Compl. Sheriff 


uit of WE 
-uticn i 262, 263. 
ed tr 


1 the 


And when a Houle is recovered by 


I43 


The Sheriff may 
= ... _. . break the Houtſc 
Vjectione firmæ, the Sheriff (after De- to deliver Poſſeſ- 


Caſe i 

ici WE mand made to open the Door and re- bon. 
d fuſal,) may break the Houle to deliver 

is to Poſſeſſion to the Plaintiff; for the Words 
ron; of the Writ are Halere facias poſſefſionem, 

the &c. and after Judgment, it is not the 
„t Houſe of the Defendant in Right and 
Jant Judgment of Law. 5 C. Rep. gi. in 
in Semayne's Cafe. : 


A. 


If the Plaintiff recovers ſeveral Meſ- 


ſuages in the Poſſeſſion of different Per- 
| fons, the Sheriff muſt go to each Houle, 


and deliver the Poſſeſſion thereof, and 
is is done by turning the Tenants out 
of each of the Houſes; for the Delivery 
2 of the Poſſeſſion of one Meituage in the 
he Name of all is not a good Execution of 
it the Writ, becauſe the Poſſeſſion of one 
ch Tenant is not the Poſſeſſion of the other, 
but each hath his ſeveral Policiion. 3 C. 
as 91. Law of Ejeftment 108. 
But it ſeems by Rolls, that if ail the 
n Meſſuages had been in the Pojieion of 
e one Tenant, it had been ſufficient to 
have given Poſſeſſion of one in the Name 
» ob all; but without Doubt thc ſureſt and 


eit 


Several Meſina- 
ges recovered, 
Potſeſſion of eacy 
to bs delivered, 


Unleſs they be 15 
' 


+? . C 
the Poſſe lion of 


one Tenant. 


5 beſt Way is for the Sheriff to remoy = 


11 all the Tenants intirely out of each 
*Þ Houſe, and when the Poſſeſſion is quitted 
im to deliver it to the Plaintiff, 1 Roll 
5 , B89. 

i Sire factas if no Altho' aſter Judgment the Plaintiff 5 
"it Execution with- : 

i | RNAs TAS intitled to, and may ſue out the Writ d 


"i Flabere facias Pofjeffionem, yet if he ne 
glects to fue out Execution within a Yer 
„ after Judgment, he muſt bring a Kir 


A factas as on all other Judgments ; ; other 
438 wile, the Court will award a Writ of ſr 
28 Reſtitution quia eren? Emanatit. 2 Br Wi 
3 con, 178. 1 Salk: 258. + 
. Cables ad Sai. And note, that the Plaintiff may have 
** cicndum or Lr. 5 5 ; 5 * 
3 faciarin the Body inſerted in the By dy of this Writ of 
FW ; Bs: 
we or the Habere for Haber facias Hoiſſeſſionem, either a Capi Wi: 
1 the Coſt. i w_ 
i | 4d Satisfaciendium, or a Fiere facias for the . 
b Coſt; but this is only in Caſe of a Judg- 


ment after a Verdict in Ejectment, o 
where the Plaintiff is nonſuited for 


ge, r_. .: 


N 


F | want of the Defendant's confeſſing WF 
P Leaſe, Entry, and Oufter ; tho' generally Wi 
F the Execution for the Coſts is a diſtinct 
I aan? Lg ; 5 
*Þ Writ and is not inſerted in the Haber. 
4 Sce Page 68. 7:tle Fjeftment, 5 
B ee And here it is to be obſerved, that this 
*. may be renewed 5 = 
8 at Pleaſure be- Writ of Execution is only returnable at 
+ „ine e Plaintiff; and the 


Court at the Inſtance of the Defendant 
will not direct the Writ to be returned: 
: N this ſeems to be left at the Choice of the 
. Plaintiff, that he may take what is moſt 
IP to 
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bis Advantage, in order to have the 
& 5 Benefit of his Judgment; and the 
Way to that, is to ſuffer him to renew 
Je Execution at his Pleaſure until a full 
Lecution be had: But after one Habere 
iias is returned and filed; the Plaintiff 


7 9 


Wcannot renew this Execution, becauſe it 


rit of E then appears on Record, that he hath 
ne. ad the Benefit of his Suit; and then 
Year Fi e new Execution is to be aclum agere, 
. 1d conſequently ſuperfluous ; and there: 
her. Wi Fc the Court will not obhge the She- 


1 Eriff to make any Return but at Ne De- 

Bu bre of the Plaintiff. 1 Rl. Abr. 886. 
2 Keb. 245. 1 Roll. Rep. 3 8 3. Pat, 289. 
2 Brown!l. 253. 6 Mod. 27. 


If the Writ be returned by the She- But not after Re 


a = . 2 turn is made. 
triff, tho' not filed, it ſeems no new Ha- 


the 55 bert facias ſhall Iſſue; becauſe when the 
ig. Return is made, it becomes a Record, 
o! WE which the Court then becomes intitled 
tor to. 2 Brownl. 216. 2 Bac. 189. 

ns 


But where the Writ is neither returned New Writ 
Wie re the tor me 


nor filed, there is then no Art of Record; py her retry | 


re, | by * Nen! it appears to the Court that the <4 nor gled en 
| Planaiff hach had any Benefit of bis „ 
Judgment; and there, ugon a Suggel> and Motion. 
18 tion, chat Hic. nou mifit breve, the PFlain— 
at tiff is intitled to a new . Tit, 405 the 


#3% N Fg CES. n e CT . 2 
25 SN Er RT Ld 
ME Ent In CE eee 5 5 FS 2 ? 


e Curt upon gion will gran; f to him; 
it WE beca 1(> the Omicjon f . Officer hall 
ns tucn to rhe e clay or Pre- 
Judice: But the new Wi cannot iſſue 
until the Rewn of Ihe fiſt Writ be 


2 = CC » 
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bo out; becauſe until the Return be pit 
i it appears not to the Court but that H 
„ Sheriff may do his Duty, and the Plain 
5 thereby have the full Benefit of his Jug 
x ment. 1 Palm. 2.89. 4 


1 | New Writwhen So the Plaintiff ſhall have a new Wri 
| | ode Eg of Habere facias when ouſted by the De. 


ouſted by De— 


_ fendam's Means. fendant's Means; or he may have ar 
. Attachment; but where a Stranger turn 
1 the Plaintiff out of Poſſeſſion after the 
x} Execution fully executed, the Plaintif 
5 is put to his new Action upon an Indid: 
by ment of forceable Entry. 1 Keb. 479 
9 Ratcliff and Tate, 2 Bacon 180. 

* Oner Ane, the Officer be diſturbed in Execi 
YR be the Execution tion of ms VV rit, on an Athdavit thered) 
5 Attachrient z. the Court will grant an Attachment 
13 gaiult the Party. againſt the Party, whether he be tit 
. Defendant or a Stranger; becauſe the 
5 Writ is the Proceſs of the Court, and 
5 any Diſturbance given to the Execution 
= of it is a Contempt to the Authority d 
"i | the Court from whence it iſſues, and & 
1 ſuch will be puniſhed by the Cour. 
$ And note, the Proceſs is not undei— 
i ſtood to be executed, nor the Exe 


Ht cution compleat, till the Sheriff and 
his Officers be gone, and the Plaintii 
left in quiet Poticiion, 6 Mod. 27. 


3 A neu Wiit al. Upon an Hatere facias FPoſſſſionem, ihe 
I; ter Potfeflion and Sheriff returned that in the Execution 
5 e of the Writ he came to the Houle re- 
. covered, and removed out all the Per 
. ſons 
4 


tion 


Per- 
(ons 


N 


three Perſons ſecretly 


| "5g 
I eO, 


Execution. 


But note, if Poſſe Ton be giv 
Sheriff to the Leſſor of the Plaintigt upon | 
the Habere facts Hi. item, and he is 
if the Return of the 
out, the Sheriff cannot give him 
upon a 


afterwards ouſted, 


Writ be 


Poſſeſſion again, but the Cou: 
luffcient Affidavit of the Facts, and up- 
and Motion of Council, will 
e and award an At- 
he Offenders. 
10 I! be. giwen 


on Not Tos 
renew the 
tachment 


likew THe To 


he returned 
to put He Plaintiff in * 11 1 
the others reſiſted him, 

peril of his Life he ct nct do it; 
this Return the Court awarded a 1 


i Leon. 
Hells and Dalton 539. 


28 7 


Execution of this 


award an 
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{ons he could find, and delivered Poſ- 
ſeſſion to the Plaintiff, and that ſoon after, 
lodged 
Houſe, expelied the Plaintiff, on Notice 
gain to the Houle _ 

2ofle lion, but 
ſo that w thout 
on 


Upton an 


pu Þþ * the 


wil 


H, ih 1 / Alas A 


ja the 


80 
10 the 
> Court will 
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The Court mas 
give PolſeBion _ 
AIR after Oer 
it the Return of 
the Weit be not 
Ou, but not - 
therv ite, but an 
Attachment will 
lie in this Caſe, 
i Oppoiition 

be given to the 
Execution of the 
Vrit, 


2 ],oftor ofiiie 
Plan x4 1 to he 


take his Di- ca 1 his Di- 


Une 


1. 
11& ry 11ntiff. 
care lu | as to his gets less 


5. 1 to the 
Sherit, lor it he 
han he 
ecovetedit weill 


10n of 1. Get. to him. 


bf 
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Where the Par- 
ty ſhall be con- 
Cite! by the 
llection of an 
Execution. 


No Capras ad Sz 
Mis fa tiendum aſter 
an Elegit, and 

though but one 
Acre be taken 
t thall be deemed 
2 Satisfaction. 


Exccutien withe 
inthe Year See 
Faclas Alter. 
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Some Rules of Law, on Executions 1n gene- 
ral, with ſeveral Statutes now in force 
in Relation therets. | 


) 
HE N the Plaintiff has Judg: 
ment, he has it in his Election to 
ſue out what kind of Execution he pleaſes; 
but he cannot regularly take out two dif- 
ferent Executions on the ſame Judgment, 
nor a ſecond of the fame Nature, unleſs 
upon Failure of Satisfaction on the firſt. 


2 Roll. Abr. 475. 2 Juſt. 395. Hb. 
60. 


Therefore if the Plaintiff upon a Judg- 
ment or Recognizance at Common Law, 
ſues out an Elegit, he can have no Capias 
ad Satisfaciendum afterwards to take the 


Body , becauſe he hath determined his 


Choice by that Writ to the Goods and 
Chattels, and a Moiety of the Land: 
And though he takes but an Acre of Land 
in Execution, yet it is held a Satisfaction 
of the Debt be it never ſo great; becaule 
in Time it may come out of it. 1 Roll. 
„„ +5 Co. 87. DOC. 40. 1 Lev. 
92. Comb. 232.. 2 Bacon, 353. 


By Stat. Meſt. 2. 45. 13 Ed. 1. Eng. 
for all Things recorded before the 
King's Juſtices, or contained in Fines 
(whether Contracts, Covenants, Obliga- 
tions, Services for Cuſtoms acknowledg- 
ed; or any other Things enrolled) a Writ 


of Execution ſhall be within the Year, 
put 
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Of Executions, N 149 
but aſter the Year a. Scire facias, where- 
upon if Satisfaction be not made, or 
good Cauſe ſnewn, the Sheriff ſhall be 
commanded to do Execution, N 


But no Perſon is intitled to, or can ſue The Party who 
out Execution, who is not privy to the fucs out Execu- 
. 6 . | tion to be privy 
judgment, or intitled to the Thing re- to the Judgment. 
covered, as Heir, Executor, or Admi- 
niſtrator, to him who has Judgment, 


1 Roll. Ar. 889. 


It was formerly held that if an Admi- 
niſtrator had Judgment in right of his 
inteſtate, and died before Execution, 
that the Adminiſtrator de bonis non, could 
not have Scire factas 10 as to take out 
Execution on this Judgment, not being 
privy to the Record. 


But now, by the 5 Will. 3. ch. 6. it is an agminifea- 
enacted, that where any Juigment after tor d bat wor 
a Verdict, ſhall be had by, or in the Peatien ths 
Name of any Executor or Adminiſtrator, no Privy. 
in ſuch a Caſe, an Adminiſtrator de Lonis 
in may ſue forth a Scire facias, and take 
F.xecntionon ſuch Judgment. See Page 
297 Vol. I, Title Judgment. 


4 Fa) 1 i 7 \ - Os jy 
If a Man hath Judgment lor Arrear- A Nan hasJudg- 
ages Q1 Rent, and dies, his Executor ee tor aa 
| ; » a 7 6 Rent . 
ſha!l ſue ont Execution, not his Heir, de ee 
tor by the Recovery it becomes a Chattel thc 275 ſhall fue 
EY ; : E SG . „ecution. 
veſted, to which the Executor is intitled.. een 


40 Ed. 3. 25 b. 1 Rol. Ar. 899. 
K 2 if 
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If Huſband and Wife recover Land 
and Damages, and the Huſhand dies, 
the Wiſe (hall have Execution of the 
Damages, and not the Executors of 
the Huſband, 1 Rell. As. 342. 889, 
890. 


If a Man has Judgment in Debt a. 
gainſt two, he muſt take out joint Exe- 
cution againſt both, and cannot have a 
Capias againit one, and an Elegit againſt 
the other. 1 Noll. Abr. 888. Cre. Elis. 
573. 8 C9. 80-7. 

But if they were ſeverally ſued on a 
joint Obligation, the Execution may be 
ſeveral. Hob.-59: Co. Car. 75: 


Put Fa Man hath Judgment for Da- 


mages againſt two, and he ſues out 2 


Scire facias againſt both; if one be re- 
turned ſummoned, and he makes De- 
fault, and it be returned that the other 
hath nothing, the Plaintiff may have 
Execution againſt him who made De- 
fault tor the whole. 1 Roll. Abr. 890. 


So if it be returned that one of them 
is dead, he ſhall have Execution for the 
* hole, againſt the other. 1 Ea. 3.13. b, 
1 Noll. Abr. $90. | 


So if two became Bai! for J. S. and he 
is condemned, and there is Judgment 


ks £ + RT 2 5 : 1 9 
in on Sen Facies againſt 1112 Zail p the 


eicher of them, 


Plaintiff may take out Execution againſt 
Cithel 
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either of them; being ſeverally as well 
as jointly bound. 1 Noll. Abr. $88. 


If there be Judgment againſt one, Erecution . 
who has Lands in Fee-fimple, or if ſuch c Judgment 
a one acknowledges a Statute, and dies, ect his An- 
and his Lands deſcend to his Heir, Exe- 2c of Lands 
cution may be taken out againſt the nt u ag iat 
Heir; but his Body is protected; for it his Body. 
would be moſt unreaſonable to ſubject 
the Heir to the Payment of his Anceſ- 
tors Debts, any farther tnan to the Va- 
hue of the Aftets deſcended. Co. Lit. 


103. 290. 


So if there be Tudgment againſt J. S. Fxecution | 
: © DI, againit the Goods 
and he dies inteftate, or having made of the Teitator 
his Executor, a Fieri facias may be exe- eſtate in 
cuted of his Goods, in the Hands of Executor or Ad- 
the Executor or Adminiſtrator. 1 Mod. miniſtrator. 


188. 2 Vent. 218. 1 Salk. 322. 


By the common Law, if Judgment Fxecution 


had been given againſt a Man for Debt ons 
or Damages, and the Defendant died be- 


fore Execution ſued, his Heir within 
Age, was not liable to Execution during 
his Minority, but the Parol in ſuch 
Caſe might have demurred till he came 
ot” Age. Co. Li 290. 1 Rel. abr. 
140. | 


But by the 8 Geo. 1. ch. 6. where the 
Heir who ſhall be ſummoned in a Scire 


facias, iſſued to have Execution on a 


Judgment obtained in an Action of 
| K 3 Debt, 


152 Of Executions, 


Debt, ſhall pray that the Parol may de, 
mur during his Nonage, the Court thall 
(on Motion for that Purpoſe) ailign two 
fit Perſons or more as Guardians for him, 
of his neareſt Relations, if any ſuch ap- 
pear to be proper Perſons, which Guar- 
dians, with the Guardian, or Guardians, 
appointed by the laſt Will of the An— 
ceſtor of ſuch Heir, (if ſuch there be) 
ſhall within ſuch reaſonable Time, as 
the Court ſhall appoint, not being leſs 
than ſix Months, plead to the ſaid S$cyre 
Facias, in Behalf of ſuch Minor, and 
ſuch Proceedings ſhall be had thereupon, 
as if ſuch Plea had been pleaded by an 
Heir of full Age. 


ae Ae If a Perſon recovers in Treſpaſs, a. 
Baron and Feme gainſt Baron and Feme, Execution may 
an hose die Exe be ſued out againſt the Feme, after the 
againſt her. Death of the Huſband. 1 Noll. Abr. 


890. 


No Execution There can be no Execution taken out 

ew AG rang againſt a Member of Parliament, during 
_ Privi- Privilege. See Title Privileged Perſcns. 

No Capins a- Alſo, no Capias can iſſue againſt 3 

ext a Feer. Peer, for even in the Caie of a private 

Perſon at common Law, the Body was 

not hable to a Perſon's Creditors ; and 

the Statute of Ed. 3. which ſubjects the 

Body, does not extend to Peers, because 

of the ſacredneſs of their Perſons, as 

alſo the Law ſuppoſes that Perſons thus 

diſtinguiſhed by the King, have where- 

Witha 
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;  withal otherwiſe to ſatisfy their Credi- 


3 7 tors. 5 Co. ö Or. Gre 

two 205. 2 Bacon, 360. 

him, 

map. As to Lands, they are bound from Lands from what 

ua. the Time of the Judgment, ſo that Time bound. 

ans Execution may be of theſe, tho' the 

An. Party aliens bona fide before Execution 

be} ſued out. OG. Lit. 102. See p. 310. 

as 311. Vol. 1. 

Tels WE ; 

0; Altho' the general Rule be, that the 

and Plaintiff cannot take out Execution af- Executions in 
ome Caſes after 


ter the Year and Day, without a Scire the Year and 
= facias, yet the Rule muſt be underſtood Day. 
with theſe Reſtrictions ; 


That if the Defendant brings a Writ 


a. 

1y of Error, and thereby hinders the Plain- Where the De- 

the tiff from taking the Execution within ee 

575 the Year, and the Plaintiff in Error is the Year all be 
nonſuit, or the Judgment affirmed, the CS ha 
Detendant in Error may proceed to Exe- ment. 

wm cution, after the Year, without a Scire 

26 facias, becauſe the Writ of Error was a 


 Superſedeas to the Execution, and the 
> Plaintiff muſt acquieſce till he hears the 
a judgment above; beſides, while the 

Cauſe is depending on the Writ of Er- 

> ror, the Cauſe is ſtill Sub judice, whe- 
4 © ther the Plaintiff ſhall recover or not; 

and the Year for the Execution ought to 
de accounted from the final Judgment 
given. 1 Noll. 899. 5 Co. 88. 4 Leon. 
197. 6 Mod. 288. 
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Or where there So if the Plaintiff hath a Judgment 


is a Judgment 
witli Stay of Ex- With Stay of Execution for a Year, he 
ear. after ine May after the Year take out his Execu. 
Yea Be xecuti- tion without 4 Scire facius; becauſe the 
ES an ws mr Delay is by Conſent of Parties, and in 
facias. Favour of the Defendant, and the 1 
dulgence of the Plaintiff ſhall not tw; 
to his Preſt judice, nor ought the Deſen 
dant to be allowed any Advantoge 0 
it, when it appears to be done for hi 
Advantage, and at Ins Inſtance. 6 Mud. 


288. 1 Noll. Rep. 104. 


But if testa, But it ſometimes happens that this De- 
of Execution 17 12 7 2 N 2 C R 

et ent. reg 0. ay O Execution, being ON * . iO Om 

the Rell, it's Promiſe, or Agreement of the Parties 
id, 4a Dc /« > . = . 

000 1 to is not entered on the Roll, in ſuch Cat, 

mee It. 1s faid, that after the Year, the Plain- 

tiff ought to iſſue a Sorre facias, leſt the 

Execution ſhould be ſuſpended 27a erto- 

tice emanavit after the Year without tne 


„ 7 „„ 
Oc. acids. 1 Keb. 78g. 6 Atod, 288. 


4 But if the Plain- But if the Plaintiff nad been tied up 
ts tiff be lied u . 
; . na by an Injunction out of Chancery for a 


on fromCloncery, Lear, Vet he cannot take out Exccuti- 
15 he cannot ‚ TY. . 
on, after the Lear and Day, without 
0 — 
4 y * 
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ons, as they do of Writs of Error; be- 
ſides, in that Ss it had been no 


Breach © C ne 1 mjunction, to have taxen 
out the Execution within the Year, and 
contianed it 5 88 By Fic. non mii brett, 
5 hich cannot be done in Cate of a Vii 
of Error, Dan that removes the Re 
| cord 
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cord out of the Court where the Judg- 
ment was; and thereſore, there can be 


| no Proceedings below, vital it be aftirm- 


ed, and returned to the inſcrior Courts. 
1 Salk. 322. 6 Mod. 288. 


And it is to be obſerved, that if the Frccntion with- 
Plaintiff ſueth out any of theſe Executi- e ee 
ons within the Year, he may continue without reviving 
the ſame after the Year, until he hath Judgment. 
Erecution, and the Judgment in that 
Cale necd not be revived by Scire facias. 


I Iiiſt. 290. See p. 325» Vol. x. 


If the Sheriff refuſes or neglects to How the Plain- 
. {iſt 18 to proceed 
return, or makes an inſufficien t Return, 1 the Slum. 
unon any of the ſaid Writs of Executi- 1 if he ne- 
glects or refwles 
wy upon an Afidavit of the Delivery to return the 
her of, and upon Motion of the Plain- Exccution, or 
makes an inſuffi- 


ti s Attorney, t the Court will fine him, dient Return. 
and the Proceedings in theſe Caſes, are | 
the ſame as on meſne Proceſs, with 
this Difference only, that the firſt Fine 

on the Sheriff {or not returning on 


Execution is always 5¹ 


If he reſuſes to execute the Writ, thidem. 
this is a Contempt of the Court, for 
which an Attachment will be grant- 


4 2 — * 


Ii 10 EVECHIES 1 = 2 V Writ and 136g Ibidem. 
8 +3 * £2 812 +4 * * | © „* 4 
1 x Pf. dick 141 1G) * 4 N 
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by Thee Sheritf's The Sheriff (as has been ſaid befors) 


+8 Authority in do- 

5 ing Execution, may break Open Doors to EeXECute an 
1212 ere Halere facias Poſſeſſionem, after Requet 
we may not break to open them and Refuſal, ſo he ma, 
* "pen Dovrs to execute any Proceſs at the Suit of the! 
5H Crown. But he cannot break open 23 
7 Man's Houſe, to execute any Proceß, 
"FR againſt a Man's Body at the Suit of a 
$i Subject, nor to execute a Fieri faciu i® 
1 againſt the Goods and Chattels of a Man, i 
1 | unleſs they be in the Houſe of another, 
753 for this is a Privilege which the Law a. 
5 lows to a Man's Habitation, and ariſes 
'M from the great Regard, the Law has to 
T7 his Safety and Quiet, and therefore 
35 protects him from thoſe Inconvenien- 
„ cies, which muſt neceſſarily attend an 
Wn unlimited Power, in the Sheriff and 
„ his Officers in this Reſpect; and hence 
130 it is, that every Man's Houſe is called 
3 his Caſtle. 5 Ce. 91. 3 Inſt. 162. Mor, 
\ 668. YNelv. 28. Cro. Eliz. 908. Dali. 
1 I; a Sher. 350. 5 C9. 93. 1 Sid. 186. 4 
5 Thidem, And yet if the Sheriff in executing 3 

"3 Writ, breaks open a Door where he has 

. no Authority for ſo doing by Law, the 

1% Execution is good, and the Party has 0 

5 | other Remedy, but an Action of Tret 
3 paſs againſt the Sheriff 5 C9. 99. 

bp a, * 

5 But 


* Some Doubts have ariſen, whether the Law 
really was as is ſet down in theſe Reports; but 
whether ir was or was not, the general Practice of 
the Courts of Law 1s now otherwiſe, and whether 
the Exccution ſhall, or ſhall not be ſet aſide, de- 
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But if the Sheriff or any of his Offi- ITidem. 


cers get into the Houſe, he may break 


open any Chamber-door, or Trunks, 


for the compleating the Execution. 


a2 Show. 87. Sed. quæœr. if this muſt not 


be aſter Requett and Refuſal. Palm. 54. 
And 


BZ pcnds entirely upon the Circumſtances attending 


the Caſe; and many Inſtances have been, where 
che Execution of this Writ hath been ſet aſide, 
elpecially where the Entry has been illegal; for 
2 Man's Houſe is his Cattle and is not to be vio- 
lated in meer civil Adions between Party and 
Party where no Breach of the Peace has been : 
Beſides, in many Caſes, the illegal Procceding may 
be entirely the Act of the Bailiff, and the Sheriff 
no way concerned, and it would be no Remedy 
to the Defendant to leave him to his Action againſt 
a Man of no Abilities to make him any Recom- 


* Pence, as is in general the Caſe with regard to 


theſe Officers. I his was fo adjudged in the Court 
of Cemmon Pleas on ſolemn Debate, on a Motion 
which held three Days, in the Cafe !7oavard, Ailig- 
nee of Hanna, againſt Gay, , Hii/ary Term 1758. 


But on the faid Motion, it ſeemed to be agreed, 
on every Side, that the Caſe would have been ra- 
ther ſtronger had it been a Capias ad Satisfacien- 
Jum, in Regard to the Liberty of a Man, and as 
a Caps did not lie at common Law in civil Suits 
between Party and Party, and it alſo ſeemed to 
be agreed to, as the preſent Practice of all the 
Law Courts, that although the Sheriff, if he gets 
in at che Door of the Defendant's dwelling Houſe, 
way then break open any of the inner Doors, yet 
where a Man is an Inmate, or Lodger in a Houſe, 
the Sheriff cannot break open the Door of his 
Apartment, altho' he has got in at the Door of 
che dweiling Houſe, for that in this Caſe, a Man's 
Apartment is conſidered in the ſame Light as a 
dwelling Houſe. 
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The Defendant And note, that to none of theſe Exe 


8 any Ex-cation, cutions the Defendant can plead ; but 
By bur 1n47 b-rc- if he hath any Matter ſince the Juds. 


ic ved by Writ 


we of Ecror or Au. ment, to diſcharge him of Exccution, 
1 ale querele, he may have an Audita querela and fe. 
WI: | heve himſelf that Way, but plead he 
8 cannot, as if the Plaintiff after Judg. 
= ment, releaſe unto the Defendant all 
iy Executions, yet in none of theſe Writs 
15 he ſhall plead it, but is driven to his 
3 | Audita querela. So likewiſe, if there 
„ hath been an irregular Execution, it 
„ may be made void by Writ of Error, 


38 or Audita querela, 1 Inſt. 290. 1 Sid. 
4 þ 91. Carth. 453, 2 Bacon's Abridg- 
7% | ment, 269. 


e 
ern 3 
ÞÞ.., 


Fxecutioa not to By 10 Cha. 1. ch. 8. no Execution 
he ſtayed unless 


15 Recognizance, mall be ſtayed or delayed upon any Writ 


— 
. 
2 


7 ay 
8 
2 


24 of Error, or Super/edeas thereupon, to 
th be ſued out for the reverſing of any 
3% Judgment, given in any Action of Debt 
: 443 upon Bill, or Obligation, for the Pay- 
3 ment of Money only, or for Rent, or 
of upon any Contract, in any of the King's 
5 four Courts of Record, unleſs the Plain- 
i | tiff with two ſufficient Sureties (ſuch as 
. the Court wherein ſuch Judgment 18 
5 given ſhall allow of) ſhall firſt (before 
"3 ſuch Superſedeas be awarded) be bound 
'Þ to the Party, for hom ſuch Judgment 
+ is given, by Recognizance, to be ac- 
# knowledged in the tame Court, in dou- 


| ble the Sum adjudged to be recovered 
5 by the former Judgment, to projecute 
the faid Writ of Error wich Effect; and 

allo 
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z WD 
phi E alſo to pay, if the Judgment be affirmed, 
ation all the Debt, Damages, and Coſts ad- 


$ judged on the former Judgment, and 
all Coſts, and Damages to be alſo award- 
ed for delaying the Execution by the 
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1t all 4 Writ of Error. 

Writs 

0 his A By 10 and 11 Cha. 1 ch 125 if any Defendant arre\- 
there Perion be arreſted or taken in Ne tion, ied and deliver 
„ „and byPrivilege of either of the Houſes of e eee 
1 Parliament is iet at Liberty, the Plaintiff, may be arreſted 
Tol, r: | Pe FR. agam When Pri 

„his Executors, or Adminiſtrators, as jv , we 


con as Privilege of that Seſſion of Par- 
hament ſhall ceaſe may ſue out a new 
W Execution againſt him, as if no fuch 
: 5 

former Execution had been taken forth 


tion 75 . SW 
Vri, or ſerved And no Sheriff, Bailiff, or 
%o other Officer, from whoſe Arreſt, or 
any Cuſtody, any ſuch Perſon (fo taken into 
of Execution) ſhall be delivered by ſuch 
ay. Privilege, ſhall be chargeable. with or 
©» WW by any Action whatſoever for ſuch De- 
98 = iverance out of Execution. But this Act 
” © ball not extend to the diminiſhing of 
any Puniſhment; to be hereafter, hy Cen- 
mie of Parliament, inflicted upon any 
e Peron, which ſhall make or procure to he 
4 made any ſuch Arreſt as aforeſaid. 
t a : 
HhHefore this Statute was made, it was a Doubt 
23 Perſon being arreſted in Execution, and by 
Privilege of either Houſe of Parliament ſct at 
1 = berty, whether the arty at whoſe Suit tuch Exe- 
> 5 cut on was purſued, was not for ever barred and 
; = Gliabicd to ſue forth a new Execution in that Cale, 
; and it was for avoiding ſuch Doubt, that this Sta- 
0 mute vas made, as appears by the Preamble of it. 


By 


— 


Lands. 
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! 2 ch. Ir. whe 


G. 3 any ſudgiment, Statute, or Recognizance, 
5 ſhalfbe extended, it ſhall not be avoided 
any Part of the Or delayed by Occaſion that any Part of 
the Lands and Tenements extendable 
ſhall be omitted out of ſuch Extent ; fav- 
ing always unto the Parties whoſe Lands 
ſhall be extended and their Heirs, Exe- 
cutors, and Aſſigns, their Remedy for 

ontribution againſt ſuch whoſe Lands 
ſhall be omitted out of fuch Extent, from 
Time to Time. 


| Proviſoe forHei | 
within ace. But this Act ſhall not be conſtrued to 


give any Extert or Contribution againſt 
any Heirs within the Age of 21 Years, 
during ſuch Minority, for, or in reſped 
of ſuch Lands to fich Heirs deicended, 
farther or otherwiſe than might have 
been before the making of this Act. 


To what Sta- Provided that this Ack extend only to 
dei er aa ſuch Statutes as ſhall be for Payment 
extend, of Moneys ; and to {uch Extent as ſtall 
be within twenty Years after the Statute, 
Recogmzance, or Judgment had and 
obtained. This Act was revived and 


made perpetual by 7 Will. g. ch. 1. 


The Intent and 
meaning of the 


This laſt Ack was made in order to 


AR. prevent the Miſchiefs that frequent!y 
happened to the Conuſees of Statutes 

Merchant, and of the Staple, by the 

Fraud of the Conuſors thereof in ſundry 

Caſes ; who, to prevent the Payment of 

their Debts, uſed ſecretly to Aſhgn {mall 

parts 
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parts of their Lands to ſeveral and un- 
known Perſons ; and if the Creditor took 
Mded ME Execution on ſuch Statute, yet if the 
Lands of any one, or more Perfon or 
able Perſons, to whom ſuch Alienation was 


fav. made and liable to ſuch Execution, hap- 
ands pened to be omitted out of ſuch Extent. 
Exe. WT the fame Execution might have been 


EZ avoided by Audila Querela, and the Par- 
ty extending loſt his Coſts, and was de- 
EZ layed of his juſt Debt; and to again upon 
any new Extent 79es guoties : And i! 
any one Acre or Parcel of Land happened 
& to deſcend to an Infant, the whole Execu- 


inſt ME tion was deferred until full Age of tuch 
ars, Intant; and if afterwards other part of 
Yet the Lands and Tenements, liable to ſuch 
led, Debt, deſcended to another Infant, then 


ald a further Delay happened during that 
W Infancy allo. | 


0 By Stat. 7. Will. 3. ch. 12. Sheriffs 
ent and other Officers to whom any Writ 
ſhall be directed at the ſuit of any Per- 


te, WW ton, upon any Judgment, Statute, or 
nd Recognizance, may deliver Execution of 


nd all Lands, Tenements, Rectories, or 
I vthes, Reats, and Hereditaments, 


= whereof others ſhall be Seized or Pol- 
to 7 iefled in Truſt for him, againſt whom 
ly auch Executions ſhall be ſued, in like 
es Manner as if the Party had been {eized 
ie tinccof himſelf, and freed from all In- 
y 2 cumbrances of {ich Perſons fo ſeized or 
of 12 poſſeiled in Truft, 
1 
s And 


161 


Exc euttion <: 


Land: wheres 
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Truſt in Fee- And if any Ceſtique Truft die, leaving 

imple Atets © 4 Truſt in Fee-ſimple to deſcend to hi 
Heirs, the ſame ſhall be Aſſets by 
deicent, and the Heir chargeable wit 
the Obligation of his Anceſtor by Reaſq 
of ſuch Aſſets, as if the Eſtate in Lay 
had deſcended to him in Poſſeſſion. 


But not theTrun By this Clauſe the Truſt of an Inher. 

of a Term. tance is made Ailets at Law; but the 
Truſt of a Term is not. 2 Fern. 248, 
King and &allcit. 


5 And by the aforeſaid Act, it is provi 
o Heir to pay 
the Condemna. ded that no Heir chargeable by Reaſon 
tion ont of his of any Eſtate, or Truſt made Ailets by 
own Eitate, 
this Law, hail by reaton of any Plea of 
Confeſſion of the: Action, or ſuffering 
Judgment by Nrent de dire, or any other 
Matter, pay the Condemnation out ot 
bis own Eſtate ; but Execution ſhall be 
ſued out of the whole Eftate ſo made 
Ailets to whole Hands ſoever it ſhall 
come, after the Writ purchaſed, in the 
fame Manner as it is to be by the Com- 
mon Law, where the Heir at Law plead- 
ing a true Plea, Judgment is prayed 
init him thereupon, 
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| By the 4 Anu. ch. 5. it is enacted, that piqpoſtions of 
all Wills, Limitations, or Diſpoſitions 
| concerning any Lands, Sc. or any Rent, 
Profit, Term, or Charge out of the ſame, 
| whereof the Devifors ſhall be ſeized in 
Fee- ſimple, in Poſſeſſion, Reverſion, or 
| Remainder, or have Power to diſpoſe 
thereof, ſhall be deemed (as againſt Cre- 
E ditors upon Bonds, or other Specialties, 
their Executors, Sc.) to be fraudulent 


And ſuch Creditors, ſha!l have their 
Actions of Debt againſt the Heirs at 
Jau, and ſuch Deviſees jointly ; and ſuch 
Deviſee ſhall be chargeable for a falſe 
# Plea, as any Heir ſhould have been. 


| ofthe Writ of Execution the Defendant had ſold 
the Goods, though ena fide, and for valuable Con- 
ideration, yet were they ſtill liable to be taken 
to Execut on into whole Hands ioever they come, 
th2194 without Notice of any ſuck Execution, but 
a this created ſome Inconvenicncy with reſpett to 
Trade, and as there as a further Inconveniency 
in making a Writ of Execution taken out in Va- 
cation to have Relation to the laſt Day of the pre- 
cedent Term, therefore, to remedy theſe Inconve- 
niencles, this Act of Parliament was made, 


2, 


- x4 8: 


1 Of Executions, 

W the Sheriff, Under-ſheriff, or Coroner, 
who upon Receipt thereof, ſhall without 
Fee, - endorſe on the Back thereof the 


| g Day of the Month and Year when they 


Land void againſt 


may have their 


Heirs and Devi- 
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Diſpoſition of 
Lands ſor Pay- 
ment of Debts or 
Children's Por- 


tions in Purſu- 


ance of Marriage 
Agreements, be— 
fore Marriage, 
Good, 


Of Executions. 


Provo, where there is or ſhall be any 
deviſe of Lands for Payment of ſuch 
Debts, or Children's Portions, ether 
than the Heir at Law, in Purſuance of 
any * Agreement made in Writ- 
ing (bona fide, before ſuch Marriage, the 


facts ſhall be in force. 


Conveyances not 
bona file made 
heforc the Action 
brought by the 
Heir, who is lia- 
ble to his Ancet- 
tors Debts; of 
Lands deſcended 
to him, the Heir 
Mall be anſwer- 
able for the Debt, 
&c. 


Where any Heir at Law ſhall be liable 
to pay the Debts of his Anceſtor, in re- 
gard of any Lands deſcending to him, 
and ſhall make over the fame before any 
Action brought, or Proceſs ſued out 
againſt him, ſuch Heir ſhall be an{wer- 
able for ſich Debts, to the Value of the 
Land made over; in which Caſes all 
Creditors ſhall be preferred, as in Acti- 
ons againſt Executors and Adminiſtra- 
tors; and Execution upon any Judgment 
ſo obtained ſhall be taken Out againſt 
{ich Heir, to the Value of the Land, as 
it they were his own Debts; ſaving that 
Lands bona fide aliened before the Action 
brought, ſhall not be liable to ſuch Exc- 
cution. | 


Provided that where any Action of 


#R C 75 P PP ite. o PNe 
NN beo tA ORE Ra 2 2 
plexciavle by the Debt upon a Spec ialty is brought againſt 
ICIT Toi 1911 = 
* Mt | — _— . CY 7 
upon a Specialty. An Heir, ne may Pieac Ries per deſeents 


the Time of the - original Wy rit brought ; 
and che! Plaintiff may rep iy that he "had 
Lands from his Anceſtor before the ori- 
inks; rie brought, and if upon {fue 
joined thereon, it be found for the Plain- 
tif, the Jury fhal all mute of the Value 
of the Lands dejcended, and thereupon 

Judgment 


Of Executions. 


judgment ſhall be given, and Execution 
awarded as aforefaid ; but if Judgment 
be given againſt ſuch Heir by Conſeſſion, 
without confeſling the Aſſets deſcend- 
ed; or upon Demurrer, or Nihil dicit, it 
ſhall be for the Debt and Damages, 
without any Writ to enquire of the 


Lands. 


Proviſy, that Deviſees made liable by 
this Act, ſhall be chargeable as the Heir 
at Law by force of this Act, though the 
Lands deviſed be aliened before the 
Action brought. 


By 6 6 Ann. ch. 7. where any Sheriff or 
other Officer having Execution of Writs, 
ſhall wilfully neglect, delay, or re- 
fuſe to execute any Executions, or to do 
any Part of his Office therein, or ſhall 
demand Or rece * e any other es or Re- 
ward than by this Ac is preſcribed, or 
ſhall not bets} an Inquiry on Writs of 
Elepit, E rene facias, or Capias utla- 
gatum, wichin ten Days after uch! Wiit 
is delivered or te: :dered him or ſhall hold 
ſuch Inquiry at any 


Tan ina the Ce unt or {uch other place 
as ſhall be a: Zrecd on between him and 
the Party delivering ſuch Writ, or W ith- 
out givipg Notice in Writipg eight Days 

before the Fx ecution thereof to UE {aid 
Party, of the Time and Place of h helding 
ſuch Inq jry, ſuch Sheriff or W r ſhall 
torici Pe 


1.25 3 5 13 

l the Party grieved twenty Four: ds, 
- cw 

OY 3 * 3 ? 

or treble Damages at the Election of the 


1 2 FP (ain tiff. 


place, ſave the chief 
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Deviſees liable 23 
the Heir at Law. 


The Penalty on 
Sberiſſs not exe» 
cut ing Hxecut ions 
or extorting Fees 
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Not paying Mo- 
ney, to anſwer 
double. 


Notice to be poſt- 
ed eight Days 
before Sale of 2 

erm for Years. 


What recovera- 
ble on Eicape, 


Plaintiff, to be recovered in any of her 


/ Executions, 


Majeſty's Courts of Record. 


And where the Money 1s received by 
the Sheriff or other Officer on any Exe- 
cution, the ſame ſhall be paid on De- 
mand, or within fix Days after to the 
Party at whoſe Suit ſuch Execution iſſues 
or his Attorney, Sc. after the Return of 
the ſaid Execution be out; and in Cale 
he delays or refuſes ſo to do, he ſhall 
anſwer to the Plaintiff, double the Sums 
ſo levied and received. 


And if upon any ſuch Inquiry, any 
Leaſe for Years ſhall be found, before 
the Sale thereof, the Sheriff or other 
Officer, ſhall after ſuch Inquiry, give 
Notice in Writing under his Hand, that 
ſuch Leaſe hath been found, and therein 
name the Parties, Plaintiff and Defen- 
dant, and the Debt, Intereſt, and Coſts 
demanded, and the Lands or Tenements 
found thereby, and affix the ſaid Notice 
in the moſt publick Place in the Shire- 
Town of the County, Town, or City 
wherein ſuch Leaſe-hold Lands and Te- 
nements lie, eight Days before any Sale 
hall be made of ſuch Leaſe. 


Provided that no more ſhall be re- 
covered againſt any Sheriff, Coroner or 
Marſhal of the Four-Courts, in any Acti- 
on of Eſcape to be brought againſt him, 
or them, than the Sum certified to be 

due 
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due with Coſts of Court and Damages 


her for Non-payment. | 

And by the ſaid Act it is enacted, that Sheriffs Fees. 
by no Sheriff or Officer having Execution of | 
= Writs, ſhall receive or demand Fees for | 2 
55 Executions for more than what the Party 
the at whoſe Suit the Execution iflues, or 


his Attorney ſhall under his Hand certify 
to be juſtly due to him thereon. 


And in any Office where ſuch Execu- A Certificate of 
0 , . . the Sum due to 
tion is to iſſue, the Party demanding the e e ge 


ſame, ſhall lodge with the Officer, a Cer- the Officer on 
tificate under the Hand of the Party, or *ngout the 


his Attorney, containing ſuch Sum as 


* the Party inſiſts to be due to him after 
Wes all Deductions ; which Certificate ſhall 
* be filed in the Office, and the Sum there- 
_ in contained ſhall be entered in the Book 
_ where Executions are entered; and 
5 alſo on the Foot of the Execution that 
ts ſhall iſſue ; for all which the Fee of one 
5 Shilling ſhall be taken and no more. 
oy And no Sheriff, or other Officer, ſhall Serie whar to 
ty levy any other or greater Sum, or de- tions and what 
Fe mand more Fees on ſuch Executions, Fees te demand. 
le than for ſuch Sum as ſhall be ſo entered 
on the Foot of ſuch Execution, notwith- 
ſtanding ſuch Execution contains a great- 
= er Sum; and no Execution ſhall be exe- 
= cuted, at the Foot of which ſuch Entry 
1 ſhall not be made as aforeſaid. 
5 
Fe L 3 And 


2.200 
WP ) 


— 45 


- 4 * ing” OTC . a nos = 8 * 
r c Ip. 
7 — * v 71 * fone * 3 1 1 1 M « I & a * * - 


— 


e 3 
n — = Ne 


5 


** * wo 
2. $a 4 
—— 


* 


FARES IS mw 


* — 


** 
1 


— n Py * 
err 2 
>< 2 — * FRO.” 


163 


Sheriff receiving 
more Fees than 


due. 


Penalty on not 
giving in a Cer- 
tihcate, or on 
over marking an 
Execution, 


Of Executions. 


And if on any ſuch Execution, the 
Sheriff, Sc. ſhall demand, or receive 
Fees, more than appear to be due by 
ſuch Certificate, then ſuch Sheriff, Se. 
ſhall be liable to the Action of the Party 
againſt whom ſuch Execution iſſues; and 
ſhall forfeit to the ſaid Party double Da. 
mages. 


If the Party at whoſe Suit ſuch Execu- 
tion iſſues, or his Attorney, or Agent, 
ſhall negled ct to deliver an atteſted Copy 
(as aforeſaid) of ſuch Certificate, toge- 
ther with ſuch Writ of Execution, or 
ſhail appear maliciouſly to have over- 
charged the Party againſt whom ſuch 
Execution iſſues, in ſuch Certificate; in 


that Caſe, the Party at whofe Suit fuch 


Execution iſſues, ſhall forfeit to the Par- 
ty grieved —— Damages; which faid 
Execution ſhall be marked with the Sum 
contained in the ſaid Certificate by the 


 Oficer iſſuing ſuch Exccution. 


— 


Sheriff's Fees on 
Execution againſt 
Body, Goods, or 
Chattels. 


And by the ſaid Act, on all Executions 
by Capias ad Satisfaciendum, Fieri fact 
as, or £legit, where Body, Goods, or 
Chattels are taken in Execution, the She- 
riff or other Officer aforeſaid after luch 
Execution executed, may take ſor his 
Fees. 124. per Pound for the firſt 100, 
and {ix pence per Pound for every other 
100). and fo proportionably for what 
ſhall appear to be due to the Party Plain: 
tiff by. ſuch Certificate, and no more; 

except 


ver- 
uch 

in 
uch 
Dar- 
ald 
um 
the 


Of Executions. 


except only in Caſe Where Goods and 


Chattels are only taken in Execution, 
which do not amount to the Value of 
the Plaintiff's Demand; and that then 
the Sheriff, Sc. may take Fees or Poun- 
dage according to the above mentioned 
Rate, for ſo much only as the Goods and 
Chattels taken in Execution ſhall be va- 
lued at, or amount unto. 


And on Executions by Elegit, Exten- 
dr facias, Capias uilagatum, Liberate, 
and all other Executions againſt Lands 
Tenements, or Hereditaments, where 
the ſame only ſhall be ferzed into the 
Queen's Hands, for the Benefit of the 
Subject, or legal Poſſeſſion only dehver- 
ed, the Sheriff, Sc. may take 1/. 6s. 8d. 
for executing the fame, and no other 
Fees whatſoever. .—— And that on Exe- 
cutions by Elegit, Liberate, and in all 
other Caſes, where actual Poſſeſſion of 
Lands, Sc. ſhall be delivered, the She- 


riff, Sc. may receive 12d. per Pound, 


ſo as the ſaid Fees upon any one Execu- 
tion do not exceed 334. And in Caſes of 
Habere facias Hyſſegſiontm, the Sum of one 
Pound ten Shillings and no more; which 
Fees, and no more, or other Reward he 
may receive, but not until the ſaid Writ 
is duly and fully executed. 


And by the ſaid Act it is enacted, 
that where any Sheriff ſhall on any of 


— n 7 = 
the ſaid Executions or an any Meſne Pro- 
4 


ceis return that the Defendant cannot be 


L 4 found, 
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For Execution 
againſt Lands or 
Tencments, Sc. 
v-l1it Fees to be 
tiken etther 
where a legal or 
where an actual 
Poſſeſſion ſhall be 
given. 


Wirit to the Co- 
roners or. Pe. 
turn by the Shee 


ritt, Or /b ene! vw 

ce Or F. ECL)? iong 
i cv $ 1 1 . » 2» % 

that the Detene 
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Gant is not to be found, or that he hath not any Goods or 
not any Goods Lands, the Plaintiff may take out the 
e ſame, or any other Meſne Procels, or 
Execution, to all or any the Coroners of 
the ſaid County, who may execute the 
ſame without any further Directions or 
Regard to the Sheriff; and the ſaid _ 
roners ſhall be liable to an Action, 
Caſe of any Eſcape ; and the faid Cond 
ner ſhall take ſuch Fees, and no other, 
or more for Execution of the ſaid ſeveral 
Writs, than as are by this Act appoint- 


ed. 


No Cee un By 9 Ann. ch. 8. It is enacted, that 
ect Goods until 8 5 

the Landlord is no Goods or Chattels ly ing or being upon 

paio 2! Arrea's any Meſſuage, Lands, or Tenements 

ceeding a Year's leaſed for Life, or Lives, Years, at 

9 85 Will, or otherwiſe, be liable to be taken 

by any Execution, or foreign Attach- 

ment, Juftices, or Diſtringas, on any 

Pretence whatſoever, unleſs the Party at 

whole Suit ſuch Proceſs iſſued out, before 

the Removal of ſuch Goods from off 

the Premiſſes by Virtue of ſuch Procels 

or Extent, pays the Landlord of the Pre- 

miſſes, or his Bailiff, all ſuch Sums of 

Money, as are due for Rent of the Pre- 

miſſes, at the Time of taking ſuch Goods 

by ſuch Proceſs or Extent: Provided the 

Arrears of Rent do not amount to more 

than one Year's Rent; and if the ſaid 

Arrears ſhall exceed one Year's Rert, 

then the Party at whoſe Suit ſuch Pro- 

ceſs iſſued, paying the Landlord or his 

Bailiff one Year s Rent, may proceed to 

| execute 


Audita Querela. — 19 


execute his Proceſs, as he might have 
done before the making of this Act, 


and the Sheriff or other Officer may levy 


7 and pay the Plaintiff the Money fo paid 
for Rent. 


Provided ſuch Landlord, or his Agent But Affidavit to 


be made that 


EZ do make and produce an Affidavit in Rent is in Ar- 
EZ Writing (if required by the Plaintiff, or rar, if required; 
his Agent, ) that ſuch Arrear of Rent is 
really and bona fide due to ſuch Land- 


lord, or Leſſor, which Oath, the She- 


5 riff, Sub-ſheriff, any Juſtice of Peace, or 
other Magiſtrate may Adminiſter. See 
& Scire facias and Judgment. 


— 


Audita Querela. 
AR Audita Querela is a Writ to be re- In what Cafes 


lieved againſt an unjuſt Judgment. ler. 
or Execution, by ſetting them aſide for 
ſome Injuſtice of the Party that obtained 
them; which could not be pleaded in 
Bar of the Action, for if it could be 
pleaded, it was the Party's own Fault, 
and therefore he ſhall not be relieved, 
that Proceedings may not be endleſs. 
And it heth as well upon Matter in Fact 
as upon Matter in Writing. It alſo lies 
to be relieved againſt an Irregular Execu- 
tion. Carth. 453. 1 Bac. 193. 2 Bac. 
369. &c. Fitz. N. B. 103. ; 


It has alſo been ſued by a Party 91a lbidem. 
met, as appears by the Caſe of More 
againſt Clarke. 1 Salk, 92, where Moore 

had 
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had Judgment in Debt againſt Sir Richar MM 
Clarke and one Om.” and Beale wa; 
taken in Execution and was fer at large i 
by the Plaintiff's own Conſent, hereupon 
Sir Richard ſued out an Audita Querell, 
quia timet againſt Moore, praying he 
might allo be diſcharged from the Judg- 


ment, Sc. 
Wb ; me Party himſelf 
1K and againſt againſt whom the Judgment is had, or 
{18 1 his Heir, Executor, or Adminiſtrator, 
1 and it may be brought againſt the Pro- 
Wis; ſecutor himſelf, and ſometimes againſt 
bs: him and others. Ret. 25. | 
i { Front when i And this Writ iſſues from the High 
5 purport of the Court of Chancery, and it is directed 
8 Writ, to the Judges of the Court from whence 
188 the Execution iſſued, willing them to 
IP | hear the Complaint of the Complainant, 
b | 5 and to ſummons the Defendant, and to 
_ do therein as to Right and Juſtice ſhail 
by appertain, and as to chem ſhall ſeem fit 8 
446 according to the Laws and Cuſtoms of 
is the Land. | 
. 
"i A Motion tobe And when the Writ is made out by 
$i mace 19” have it Dane uriitor and fealed, the Counci 
1 og for the Party who brings this Writ is to 
1 move this Court to have it received, | 3 


CS 
and th ereuf 300 the Court will make an 
Ord Ger {Or that Par pole. See the Caſe > Of 
Hie 


(reel and [11s VV ile ay S inſt Suh; Ile in URS 


Court. Trin. 1748. a 


And 
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<2 , 0 On Bail given a 
chart ; And when the Party who ſues out this Sn, Radic ws 


e Was N rit hath put in ſufficient Bail the Court iiue. 
large if Won Council's Motion will grant a Super- 
eupon s to the Execution. 

Yerela, 


g he 


And note, the Bail to be put in by What the Bail is 
Judg. 
O 


to antwer. 
ie Pla! intiff in the Writ in this Cale, is to 
roſecute the Writ with Effect, and if 
5 5 gment ſhall be thereon given: Again tt - 


85 +] 

8 Li 
« 

TY 

| i 


mſelf hin, that then the Manucaptors or Sure- 
d, or 5 s ſhall render his Body to Priſon, or 
rator, Wi pay the Money, but abſolutely to pay 
Pro. £ the Mor, EV. 1.71Z=. N. B. 105. Fratt 
zaink Woh L orney, Vol. 1. 246. 

1 And note, an Audila Quserela in itſelf 3 
Lig „ 15 no Superſedeas, and therefore Execu- 474 Duerela. . 
de K tion may be taken out unleſs a Hupe rſe- 
ence Aas be fued forth. Sce I Salk. 92. where 
n o it is allo faid that if the Audita Duerela 
tant, WE be ſounded on a Decd, it muſt ben proved 
q o in Court before a bea ſhall be 
a granted. See Hitz. N. B. 204. . 4 
ft, is (aid that the Audita Prerels and s 
fe, ſedras may be in the ſame Writ. 

A Perſon actually in Exe | or if „5 
t by he be at large, and founds his Writ upon this Writ thall 
ci! r e Deed of the other Party, in both n 
te theſe Caſes a Hire fucias is the P. Oceſs per mire facias. 
ed. BY Gar Carth. 303. Pajc h.6 . and M. in 
an Banco Reg: Clarke againſt Moore. Br. 
r. Pl. 21 Cites 22. Hon. 6. 56 and 
my 15 El 4, 5. to likewiſe if it be found on 
a Record. 1 Salt OZ, 

nd But 
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didertty But when it is brought by a Perſon vi 
large, and upon a bare Suggeſtion i 

o | Matter of Fact, there, the oply Proce 
bo: | is 4 Venire factas. And if the Sheriff R 
8 3 3 
33 | turn the Party ſummoned, and he do 
= not appear, then a Diſtringas may iſe 
55 againſt him, and fo Diſtreſs infinite until 
128 he appears. per Cur. Carth. 303, 30, Wi 
BY Clarke againſt Moore, 1 Salk. 92. Fl. 2 
1 S. C Moore 811. Jin. 12 WW. 3. B. 1. 
WE: held fo again. E, 
1K | 58 
1 = And in the ſame Caſe of Clarke againft Ez 
+ 4 Jem. . . ' Wh 
11381 Moore. 1 Salk. 92. there is nothing ſad i 
bt! of the Writ being founded on a Deed; 
18 but it is ſaid, that where the Suit is Qu 
5 timet and the Party at large, the proper 
008 | Proceſs is Vemre facias and Diſtreſs inf: 
1 Kut a Party in 2 
1 actual Exccution hite; hut where the Party 1s in Execu- 
1 7 DS - . 2 f . 
We: may nave either tion he may either have a Scrre facias, 
T0 or a Jenire facias at his Election, and 
B. + that Co-Entries 88, is the only Sein: 
1 facias on a Matter en pais where the 
3 Party was not in Execution. Hide Moore, 
3 
6 811. 2 Co. 29. 3 C. 634. 2 Saund. 
3 144. Mo. Pl. 447. 
1 Bot the Eire fo- But where the Party is in Execution, 
3 5 the better way is to iſſue a Scire facias, 
3 q ious Me- ; . * . , 
Ec OS of Proceeds for the Yenire facias and Diſtreſs infinite 
FS ing. is a long Delay, and the Scire facias 18 4 
1386 far ſhorter Proceeding, 
"FB An Attachment. Ik the Party be ſummoned upon the 
3 tber d Venire facias and neglects to appear, then 
5 rekt teu” (as has been before ſaid) a Diſtringas 
3 may 
* ; F 
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on ay iſſue; and if upon the Diftringas —— 
775 ue Sheriff ſhall return a Nihil, or Non eft ger. 

1 re. 3 


went. the Court upon this Return, and 
+ pon Council's Motion thereon, wall 
ward an Attachment. 7, N. B. 104. 


| untl a 2d Qu KV. 
304. 
- ? The Scire facias is to warn the Party A Se facies ws 


5 ; : 2 iſſue and the Pro- 
5 ho obtained the Judgment, S . ID cecdings where 


Whew Cauſe (if any he can) wherefore the two Nihile are m. 
Party in Execution ſhould not be diſ- turned 


zaink charged, and the Plaintiff in the Judg- 

; (aid 71 ent, Cc. is to be ſummoned, if podible, 

ced; f not, the Court upon two Nibils re- 

Rue turned will grant the ordinary Rule for 

oper Judgment, and the Party who brings the 

inf. rt may then make up the Judgment. 

cu. 

or Then all the Proceedings are to be 

and entered on the Roll, and the Judgment 

Sa marked by Writing under it, a Memo- 

the Jrandum that ſuch a Term and Roll the 

% aid judgment was vacated to prevent 

und any Execution thereupon. 

: If the Plaintiff in the Judgment be pas furmones 

100, , ſummoned on the Scire factas, but ne- bee 

14, glects to plead, then the Party in Execu- tw. 

anc tion may get Judgment by Default a- 

s 1 gainſt him in the uſual manner; but if he e 
Nappcars and pleads, then the Party againſt PH b 

, 8 hom the Execution was, is to make up 

tne 


the Record and to go to Trial as in other 
nen Caſes. And it is ſaid, that the Deed on 
gas which the Writ is grounded may be 
laid to have been made in that County 
4 where 


5 
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1 where the Cauſe is to be tried, it being 
5 4 now allowed to be tranſitory, though 
ble formerly always held local. 
wa Two Matterzin If a Man doth comprehend two Mat. 
Ws 6-4 > Audita Ones N | 1 4 : 
1 ihe 644 V® ters in the Audita Querela to extinguiſh 
1183 the Execution yet the Writ is good, but 
WE: the Plaintiff ſhall hold himſelf to one 
31 * 


Variance be, Matter, and the Defendant ſhall anſwer 


1 tween the Writ 

i} and Record hail to that. And Variance between the A 
; pate the Wit» arta Querela, and the Record ſhall abate 
| Wirit there ſhall the Writ; but there, in a new Audi 

* 0 be a Super ſedeas p 3 1 * 
+ alhourh chere Querela ſued according to the Record, 
4 


inued one b<tore he ſhall have a Super /edeas to ſtay Exe. 
| on the Write” cution, Sc. although he had before a 
1 91perſedeas in the other Audita Querell 
j 


which was abated. F. NM. B. 104. 


a F/T. 


3 


be op 
? 


We And he may If a Man ſac Audita Querela upon a 
5 5 % Releaſe and afterwards is nonſuit, he 
1 new Matter. ſhall not have an Audita Querela upon 

; ; new Matter, Ct dicitur 43 E. 3. but it 
+: ſeems the Law is otherwite, but he ſhall 
' not delay Execution by a new Audits 
Orerela. {bidem. 


. 
r 


— 0 =. nog 3 
CCC ͤ VC Laan 
r $ , r 


* 
* - $5.6 = 
FF 


_ — > 


* 


A . * 5 ö x 7 * 0 8 . 1. 
et bo. dos it is ſaid. that 
e eee N 1 1 . 
ledged in the Man hall not have an Audita S/Hereld, 
Wt that Eee 3 3 5 N JT 
totion is aQuaily ſuppoſing the Recognizee will ſue Exe. 
2 os = - < 2p 5 2 05 5 - : . ! 
ie cution, but it ought to be alledged in the 


7 Pg 4 * 4 33 4 5 9 55 > ' LY oh 10 
W 110 tha The natii 1H facto ſued Execution, 


at bs. i 54 . „ ; Rp" — = 
COMPARES TT Al. 
2. > a6 -4 _ 
| Al £ bt e * 


Pane + <a 


% AN 22 3 77 * 7 Y F „ 7 
* 1 . Fel SHES» Ale. 1 SAl&K. 92. 
of ; J%..> © 


'3 Ther two hin, Where a Party has a Matter which he 

are returned en Night have pleaded to a Scire facias W 
E © iis Dilcharge and two Nils are retum- 
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the Writ brought. 


Audita Duereln, 


ed, and Judgment againft him, the 


Court will relieve him upon Motion with- 


out putting him to an Audita Ruerela ; 


liter, in Caſe a Scire fect be returned. 
Falk. 93. 


And note, where upon the Audita 


E Qverela, the Judgment is for the Party 
| who brings the Writ, it is, that he ſhall 


be diſcharged of Execution. Halb. and 
that he ſhall have Reſtitution of his 
Goods, though taken in Execution before 
See Sid. 74. 


If the Judgment be againſt the Party 


who ſues out the Writ, it is Qwod. J. V. 


il Capiat per breve ſuum de audiia Querela, 


et Pld. R. proſecut. pro Eæccutione fit, Oc. 


That this Writ lies where a Man 
ought not to be charged, and yet with- 
ut any Default in himſelf hath no other 
way of avoiding it. Kel. 25. that it muſt 
he founded on a Suggeſtion not contrary 
to, but admitting the Verdict. Sav. 69, 
70. where after Judgment the Treſpaſs 
was diſcharged by an Act of Indemnity. 
2 Mod. 37. Raym. 89. where the Party 
mutt bring a Scire facias and cannot be 
relieved by Audita Qucrela. See Bacon 
and Liners Abr. Title Audita Querela. 
and where a Writ of Error. See 2 Ba. 
Jitle Error, and Carth. 292. 4 Mod. 
314. and where the Party may be te- 
ieved by Motion, Viner's Abr. Title 
Audita Duerels, and 1 Salk, 93. 
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Court will re- 
lieve upon Mo- 
tion without an 
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but not where 
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turned. 
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A Motion what. 


The different 
kinds and in 
What Caſes, No- 
tice is neceſſary. 


Motions, Afidavits, &c. 


Motions A ffidavits and Notices. 


Motion is the Requeſt of a Party 
made Oretenus to the Court, by his 
Council or Attorney. 


Some Motions are of Courſe, that is, 
where by a ſtanding Rule, or the known 
Courſe of the Court, the Thing requeſted 
is to be granted without hearing the 
other Party ; theſe Motions may be made 
by Attornies; and on ſuch Motions, no 
Notice is neceſſary, nor will the Court 
hear any Defence againſt Motions of 
Courſe; but the adverſe Party may 
move to ſet them aſide, if the Rules or 
Orders obtained thereon be to his Pre- 
judice, or obtained upon a falſe Suggel- 


tion. 


Other Motions there are, which would 
be of Courſe, if the Facts alledged ſtood 
fingle by themſelves ; but becauſe there 
may probably be ſome other Fact or Cir- 
cumſtance in the Caſe, reſting in the 
Knowledge of the Party, which may 
oppugn the Rcaſon of the Motion, and 
which the Court cannot then fee, and 
ſuch Motion appearing to be of an ex- 
traordinary Nature, therefore, the Court 
in ſuch Caſes uſually grants ſuch Orders 
only My, although Notice hath been 


given. | 
| There 


Motions, Afidavits, &c. 


There are likewiſe other Motions 
Which are not grounded on the general 
Rules of the Court, but are ſometimes 


CES; 


againſt them; and theſe are granted or 
denied according to the Circumſtances of 
the Caſe, after hearing Council on both 
Eides, and in ſuch Caſes, Notice is ne- 


Neeſſary. 


arty 
V his 


t 15, 
own 


All Motions made on extraordinary 
Occaſions, are very rarely granted with- 


th ut Notice; and generally in ſuch Caſes, 
ade n Affdavit of the Facts alledged wk 
, no i be read in Court. 


ourt 
8 of 
may 
8 Or 
Pre- 
gel- 


And before any ſuch Motion is made, 
hen it is not defended by the adverſe 
Party, an Affidavit of Notice muſt be 
Filed, and a Copy thereof produced un- 
der the Hand of the Clerk of the Pleas 
Office of this Court, or his Deputy, 
f von think you ſhall need to prove the 


on 

fuld Notice. 

ood - * ; ; 

ere In general, where Notice is neceſſary, 
. ne Motion muſt be made by Council; 


aud in ſome Caſes, Council muſt move 


crea Tc, 
here Notice is not requiſite, as for 


nay | 

and audgments upon Pofteas : and upon 
nd nquitions returned on Writs of In- 
ox. ury of Damages; on Pleas of Con- 


eon; and conſents for Judgment; 
Wor Liberty to plead double Matter; for 
Wecording Verelicts; or for Attach- 
E You. II. M ments 


art 
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ut of the general Rules and ſometimes 


Ibidems 
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dy to be produ- 
Ced. 
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the laſt Rule. 


ments for Contempt againſt the Honoy 
or Dignity of the Court, &c. 


Attornies Moti- But generally where Notice is not ne. 

825 ceſſary, Attornies are admitted to moe, 
but moſt of the Motions made by At. 
tornies, are ſuch, as ought to be enter. 
ed of courſe in the Office. 


#7 June, x680." Ordered, for the future, any Coundl, 


No Motion to be Or Attorney, that ſhall move in am 


made without Cauſe, depending in the Pleas- office d 
this Court, without the laſt Rule con- 
ceived in the faid Cauſe, or ſome Aff. 
davit, or Certificate, he ſhall pay unt 
the Box, one Shilling, for ſuch his 0. 
miſſion, before he be admitted to moe 
in any Cauſe. 


72 4rrih, 1722. Ordered by the Court for the future 
for the Diſpatch of Buſineſs, that the 
Clerk of the Pleas-office of this Coun 
or his Deputy, do attend every Day in 
Term, in the Exchequer Chamber, a 
9 o'Clock in the Morning, to recai: 
Motions of courie by Attornies, except 
the firſt and laſt Days of Term, which 
are to be in open Court. The fant 
Rule was made, Trinity Term, 172} 

but 1s not now obſerved. ' 


Notice how tobe When Notice is to be given, it is to 
drawn and ler- » 3 DO & 
ved. in Writing. and ſigned by the Attorney, 
and they muſt be ſerved upon the al 
verle Party, or (which is moſt uſual) dl 


his Attorney, and they are to be ſerve 
ti 


ono 


Ot ne. 
move, 
dy At. 
enter. 


Juni, 
1 any 
ice of 
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e Aff. 
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his 0. 
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uture, 
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Which 

ſame 
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le ad. 
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WW 


Motions, Afidavits, &c. 
two Days before the Motion is made; 
that is, there muſt be an intervening. 
Day before the Motion is made; as if 
the Motion is to be made on Thurſday, 
the Notice muſt be given at leaſt on 
Tueſday, but it is not good to ſerve a No- 
tice on Saturday to move on Monday, 


1 Sunday not being reckoned a Day in ſuch 
| Cafes, it muſt be ſerved on the Friday 


before. 


All Notices mult contain every Thing 
the Party intends to move for; for the 
Court will not ordinarily extend the 
Rule beyond the Notice, and it is alſo 
to expreis and tpecity upon what Foun- 
dation the Motion 1s to be grounded, with 
the Day on which it is to be made, and 
it is to bear Date the Day on which it 18 
to be ſerved. 


A Notice of Motion to receive Mo- 


| ney out of Court, muſt be ſerved per- 


ſonally on the adverſe Party, unleſs the 
Defendant be out of the Kingdom, or 
it be difficult to find him, in which, and 
ſuch like Caſes, upon Affidavit thereof, 
and upon Motion thereon, the Court 
will order the Service of the Attorney in 
Court to be good Service. 


Motions may ſtand over to be heard 
mother Day, where the Court thinks 
ft; but if Notice be given, and not 
moved on for two or three Motion Days 
ater, the Party muſt give new Notice, 
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tho” 


What to contain, 


Notice to receĩve 
Money out of 
Court tœ be ſer- 
ved perlonally. 


In what Caſes 
Notices o Moti- 
ons ſhal! be dim 
charged, and 


Coſt paid, 
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Attachment for 
Coſt. 


— 


Days for La- 
Arguments and 
Motions. 


Aſſidavits. 
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tho' the other Party do not diſcharge it. 
And if a Notice of Motion be given 
twice, or thrice, and not moved, the 
Council for the adverſe Party, upon pro- 
ducing the former Notices, may pray 
the Court that the Party may pay the 
Coſts of thoſe Notices, before he moves 
on the laſt Notice, which the Court ge- 
nerally orders; and if it be a Matter of 
Weight, and many Council fee'd, the 
Court will order Coſts to be taxed by 
the Officer, | 


And in all Caſes where Coſts are to be 
paid on ordinary Motions, the Court 
will award an Attachment for the ſame 
of Courſe. 


In Term, every Tueſday and Friday 
are appointed for Arguments and Mo- 


tions at the Common Law, and no E- 


quity Cauſes are heard on either of 
theſe Days; and fo are the two laſt Days 
of the Term, generally appropriated to 
Common Law Motions ; but Motions of 


courſe, are uſually made every Day in 


Term, before the Court enters upon 
Caules and after the Cauſes are heard. 


An Affidavit, generally Speaking, is 
an Oath in Writing, ſworn before ſome 
Perſon who hath Authority to adminiſter 
the ſame. 


And Affidavits are uſually for cert! 


ſying the Service of Proceſs, or other 


Mat- 


er 
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Matters touching the Proceedings in a 
Cauſe; and generally where any Moti- 
on is made, that is not of courſe, an 


Affidavit of the Facts is neceſlary. 


The true Place of Reſidence, and What to contain, 
alſo the Title and Age of every Perſon 
who makes an Affidavit, ought to be in- 
ſerted therein, and it ought to contain 
the Matter of Fact only, which the Par- 
ty intends to prove thereby, and not 
any of the Merits of the Cale. 


An Afﬀidavit of ſeveral Perſons, by Afidavits may 
the Manner of wording it, may be Ant „ 
made either joint and ſeveral, or joint ral. 
or ſeveral, and great Care and Exact- 
neſs ſhould be obſerved in drawing Aft- 
davits. They ought to be fairly written To be fairly 
in one Hand, without Blots or Interli- “eg. 
neations of any Words of Subſtance, 
otherwiſe, the Perſon impowered to take 
ſuch Affidavits, may refuſe to accept 
them, or if he does, the Officer of the 
Court, or his Deputy, may refuſe to 
file them; and no Uſe ſhall be made 


thereof in this Court. 


But where ſmall Blots or Interlineati- 
ons happen, if they be entered down in 
Writing at the Foot of the Affidavit be- 
fore it be ſworn, it will be accepted. 


Either the Plaintiff or Defendant may bebte whory ze 
make an Affidavit, which muſt be ſworn en. 
before the Lord Treaſurer, Chancellor, 

M 3 | Or 
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or one of the Barons of this Court, ax 
before a Maſter extraordinary in the 
Country ; but the latter are not to take 
any Affidavits in Dubliz, or Within 
ten Miles thereof; and every Maſter ex- 


Maſters extraor- traordinary is to expreſs the Name of 
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dinary their Du- 
ty on taking At- 
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1 atteſted Co- 


the Town or County where he takes the 
Affidavit, or it fhall not be authentick 
or filed, nor ſhall any Affidavit be read 
in Evidence at any Trial, though it may 
be uſed upon Motions ; 85 an Afhdar 
is not to be taken or admitted tending 
to the Proof or Diſproof of the Title, or 
Matter in Queſtion, or touching the Me- 
rits of the Cauſe; nor ſhall any ſuch 
Matter be craftily or colourably inſerted 
in any Affidavit, of the Service of Pro; 
ceſs, Sc. 


And to all Affidavits ſworn in this 
Court, the Deponent muſt ſign his 
Name, or Mark on the left Hand Side 
of the Affidavit; and the Jurat is to be 
on the right Side; and the Affidavit muſt 
be filed in due Time after SWearing, 
and before it be uſed in Court; and r 
any Affidavit be made to ground a Mo- 
tion upon, it ought to be filed 24 Hours 
at leaſt before the Motion is made, or 
ſo long before, as that the other Side 
may have Time to take a Copy of it; 
and 24 Ho urs Notice at leaſt is to be 
given to the adverſe Party, of the filing 
of every Affidavit; and authentick Co- 


vwereof to be Ples of ſuch Aftdavits atteſted by the 
Ofticer 
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Officer or his Deputy, are to be always 
moved upon, and read in Court. 


And note, that every Affidavit rela- To be ina Cauſe 
W tive to any Cauſe in Court, muſt expreſs Ct. 
the Cauſe, though it concerns ſome col- 


lateral Matter, or they will not be ad- 


ntick WE mitted to be read. 

read | | 

may And every Perſon who makes an Affi- And the Method 
davic WF davit, is to {wear that he has read it, or won, bg 
ding if he cannot read, that it has been read are or where | 
e, r to him, and that the Contents of it are ON ot" 
Me- | true, but in this laſt Caſe, the Perſon 
ſuch who fo read it, is to be ſworn that he 
Tted read it truly, and is alſo to ſign his Name 

Pro, under the Name of the Perſon who 

makes the Affidavit. 

this Where a Motion is made upon an Afidavir top | 
his WF Afﬀidavit, to put off a Trial, for the abfence of a 
Side Abſence of a Witneſs, the Affidavit Wine. 
be muſt mention the Witneſs's Name, 
nuſt and that the Party is adviſed, and be- 
irg, lieves that the Witneis is material, and 
d * WF that he cannot ſafely go to Trial without 
Mo- bis Teſtimony. 
2UTS 
r It is neceſſary that every Affidavit of ere 
side the Service of Proceſs, or of Orders, ces. 

it; do truly and fully prove good Service; 
be . and if the Plaintiff's Name, the Court, 

ing the Return of the Writ, or any Thing 

Co- material be omitted, no Attachment 

the thereupon can be regularly iſſued for ; 
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Affidavit of the In an Affidavit of Notice, tis not 


in the Country. , the King's Bench, or any two of them, 


R | Concerning any Cauſe depending, If Affida- 
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Want of an Appearance ; for until a 
due Service be ſhewn, no Contempt ap- 
pears to the Court. 


Service of No- enough to ſay, that Notice was given, 

Lice. 
or the Copy delivered to the Party's 
Attorney in Court; but his Name muſt 
be alſo mentioned, that it may appear 
with Ceriainty ; and all Notices mult be 
in Writing; and if he who ſerves the 
Notice, does not know that the Perſon 
on whom it is ſerved, is the Party's At. 
torney in Court, he muſt ſay as he Is cre- 
dibly informed and verily believes; firſt 
taking Care that he receives Information 
accordingly. 


The Judges may By the Statute 4 , and Mar. ch. 4. 
impower Ferions the Chief Juſtice, or other Juſtices of 
whereof the Chief to be one, and fo of 

the Common: Pleas, and alſo the Lord 

Treaſurer, Chancellor, and Barons oi 

the Exchequer, or any two, Sc. where 

of, the Lord Treaſurer, Chancellor, or 

Lord Chief Baron, to be one, may by 
Commiſſion under their Hands, and the 

ſeveral Seals of the reſpective Courts, 

from Time to Time impower as many 

Perſons as they ſhall think fit, in all the 

Counties in this Kingdom, to take {ich 

Affidavits, as any thall be defirous to 

make before them, concerning any 

Cauſe 


vits taken before Commiſoners in the Country, 
upon 
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| Cauſe depending in any of the ſaid 
Courts; and any Judge of Aſſize, on 
his Circuit, may take ſuch Affidavits, 
which ſhall be of the ſame Force as Affi- 
davits taken in the ſame Courts are, 
and the Fee of one Shilling Sterling, to 
| be received for taking and ſwearing the 
ſame -—— Perſons ſwearing falſely in ſuch 
Affidavits, to be liable to the ſame Pe- 
nalcies, as if ſworn in open Court ——-- 
and no ſuch Affidavit is to be made ule 
of in any of the Courts aforeſaid, unleſs 


the Commitffioners taking the fame, 


mention in the Caption thereof, the Day 
when, and Place, and County, where 


the ſame was taken and ſworn 


Nei- 


ther ſhall Affidavits taken as aſoreſaid, 
be read or made uſe of in any of the 
beſore the ſame be filed 


aid Courts, 
there. 


Affidavit of the Service of any Pro- 
cefs, Sc. out of this Court, upon any 
Perſon in England, may be ſworn before 
one of the Barons of the Excheguer there, 
and ſhall be allowed of in this Court, 
but an Affidavit muſt be made by ſome 
Perſon before a Baron here, that he was 
preſent, when the Perſon who ſerved 


the 


upon the 29th Ch. 2. ch. 5. Eug. (which is to the 
ſame Effect with this Act) be expreſſed to be in a 
Cauſe depending between A. and B. and there is 
no ſuch Cauſe in Court, they cannot be read ; be- 
cauſe the Commiſſioners can have no Authority 
to take them, and there can be no Perjury, other- 
wile if there be a Cauie in Court, and this con- 


cerns ſome Toliateral Matter. 


Sud. +2 1. 
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Perſons ſwearing 
falſly the Penal- 
ty. 

Not to be uſed 
unlels the Com- 
miilioners men- 
tion the Day, 
Place and Coun- 


ty, where taken. 


Nor until filed. 


Affidavits of the 
Service of Pro- 
ceſs in England 
how to be and 
the Procecdings 
thercon. 
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 tbidern. 


Quakers to af- 
firm nu not 
to Wear. 


Motions, Aſidavits, &c. 


the Proceſs in England, ſwore the Aff. 
davit thereof, before the Baron in Eu- 
land, and that he ſaw the Baron there, 
ſubſcribe or ſign his Name to the faid 
Affidavit, and this is the Practice of the 
Court of Chancery, the Affidavit being 
{worn before a Maſter; and in thi 
Court, if Contempts are to be entered 
againſt the Defendant on ſuch an Aff. 
davit, an Attorney is firſt to move the 
Court thereon for Liberty to enter them, 
which the Court will grant if the Affida- 
vit be full; fo determined in the Cafe 
of the Attorney General againft Carroll, 
in the Pleas-offtice of the Revenue Side 
of this Court, Michaelmas Term, 1753. 
the Chief Baron having gone off the 
Bench to the Lord Chancellor, on Pur- 
poſe to confer with him thereon ; but 
the Courts at Weſtminſter, admit an Aff 
davit ſworn before a Judge here without 
requiring Proof of his Hand-writing, 
or any Proof of the Affidavit being 
(worn, See Strange's Reports, Vol. 1. 
545- 


It is faid, that the Hand-writing of the 
Engliſh Baron, has been proved by a 
Perlon acquainted therewith, tho' he 
did not ſee him ſign the Affidavit. 


By 1 Geo. 2. ch. 5. every Quaker re- 
quired upon any lawful Occaſion to take 
an Oath in any Caſe where, by Law, an 
Oath is required, ſhall, inſtead of an 
' Oath, in the uſual Form, be permitted 
(except. 


Motions, Afidavits, &c- 


(except criminal Caſes, Juries, and 
Onkces) to make a ſolemn Declaration 
and Affirmation, which Declaration and 
Affirmation ſhall have the Force of an 
Oath, and Perjury therein ſhall be pu- 
niſbed as in other Caſes. 
Stat. 6 Geo. 1. ch. 16. 9 Geo. 2. ch. 16. 
and the 19 Geo. 2. ch. 18. | 


And the Form of the ſaid Affirmation is 
as follows. 


that I am and have been for one 


See alfo the 


lane. 


* whole Year, laſt paſt, of the Profeſſion 


| * of the People called Quakers, and do 
further ſincerely and ſolemnly declare, 
that I am perſwaded in my Conſci- 


4 ence, that the taking of an Oath in any 
* Caſe whatſoever, is contrary to the 


* Law of God, contained in the New 
| ** Teſtament, 
convinced thereof, I do further fin- 
| © cerely and ſolemnly declare, 


and being throughly 


and 
* afirm, that the Affidavit I here give, 
is in all Points true, according as I 


| © give the ſame, and as the ſame is ſet 
forth in this preſent Writing, to which 


have ſubſeribed my Name, this 
** Day of 
«© Affirmed before me, the 
“ Dayof 


« 7B.” 
Of 
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“the Defendant, D. H. do hereby — Air 


E © ſincerely and truly declare and affirm 
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190 Of Coſts, &c. 
Of Cofts, and the ſeveral Sta. 
tutes relating thereto. 
3 Here were no Coſts at Common Lay, 


e oc but if the Plaintiff did not prevail 
giving he Plain- he was amerced pro falſo Clamore ; if he 
tiff Coſts de In- 1 0 ; 
ES did prevail, then the Defendant was in 
Miſericordia, for his unjuſt Detention df 

the Plaintiff's Right, and therefore the 

Parties were not puniſhed with the exp 


/a lilis under that Title. | 


But it being thought exceeding hard, 

: that the Plaintiff for the Coſts which he 

was out of Pocket in obtaining his Right 
could not have any Amends, 


es By the Statute of Gloucęſter, made 
ſee where the © Ed. 1. Ch. 1. reciting, that whereas 
Party recover before that Time, Damages were not 
Damages. | 
taxed, but to the Value of the Iſſues 
of the Land, it is provided that the De- 
mandant may recover againſt the Tenant 
the Coſts of his Writ together with his 
Damages * and that this Act ſhall hold 
Place in all Caſes where the Party is to 
recover Damages. 


Ths 


* The Statute of G/oucefer extends to all legal 
Coſts of uit, but not Expences of Travel, Loli 
of Time, &c. 2 [»ft. 288. If Judgment be arrel- 
ed, the Plaintiff in a new Action ſhall not recovit 
the Colts of the firſt. Cro. Car. 545. Where à 
Mau before or by the ſaid Act, did not recover 

41mape- 


Of Coſts, &c. 
This was the Original of Coſts de In- 


cremento; for when the Damages were 
72. found by the Jury, the Judges held 
2:05 WE themſelves obliged to tax the moderate 
W Fees of Council and Attornies that at- 
E tended the Cauſe. 1 Ba. Abr. 511. 


n Lay, 


revail, And this was done in all real Actions 
if he in which there were Damages at Com- 
Was in mon Law, and alſo in all perſonal Ac- 
tion g tions; for even in an Action of Debt, 
're the there are Damages given for the unjuſt 
exper. Detention. 10 Co. 1 16. 


As there were no Damages given in 
a Writ of Error but only a Reverſal or 
Affirmance of the former Judgment, there 
could be no Coſts either at the Com- 
mon Law, or by the Statute of Glouceſter, 

hence it was thought neceſſary to make 
a Statute to redreſs the Miſchiefs that 
aroſe from Writs of Error in order to 


hard 
ch he 
Right 


made 


ereas 

> Not delay Execution. Therefore, 

[flues | | 

> De- By the 3 Hen. 7. ch. 10. Eng. it is 
nant WE enacted, that if any Defendant, Wc. or 
h his others bound by Judgment before Execu- 
hold tion had, bring any Writ of Error in 
is to Delay of Execution, then if Judgment be 


Damages though ſingle, double, or treble, are gi- 
ven by a ſubſequent Act, the Plaintiff ſhall reco- 
ver no Coſts. 10 Co. 116. But in all Caſes, where 


Thi 


lege Damages were recovered before or by the ſaid Act. 
Lok | the Plaintiff ſhall recover lus Coſts alſo. 10 Cz. 
rel 116. 1 Bacon, $11. 

on affirmed 


over 
age 
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Coſts, Ec. a- 
warded to the 
PlainiutF where 
the Detendant 
ſueth a Win ei 
Error, 
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3-4 affirmed, or the Writ of Error diſcontinu. 
P 15 ed through Default of the Party, or the 
„ Plaintiff therein be nonſuit in the ſame, 
5 the Party againſt whom the Writ of Fr. 
4381 ror 1s ſued, ſhall recover his Coſts and 
18 Damage for the Delay and wrongfi] 
1 Vexation, by the Diſcretion of the ]uf 
mn tices before whom the Writ of Error i; 
1 mien. 


155 ö 7 This Statute does not extend to any 
ME | Caſe where the Plaintiff in the Action 


1 brings the Writ of Error. Cr0. Car. 401. 
58s Bowton and Nichols; not even though it 
„ be by a Plaintiff in Replevin. 1 Call 
TRE ny: 
1 , By 10 Cha. 1 Seff. 2. ch. 17. It i 
PIR: In what Actions . 1 
1 Defendant hall Enacted, that if any ſue in any Court 
157.6 have Coſts. Of Record, or other Court, any Action, 
„ Bill, Plaint, or Treſpaſs upon the 5 R. 
5 | 2. ch. 7. for unlawful Entries into Lands, 
FE — or for Debt, or Covenant, or upon any 
1 Contract ſuppoſed to be made between 
feb the Plaintiff and any other, or in Deti- 
"RE nue, Account, or upon the Caſe, or up- 
"ENS on any Statute for a perſonal Wrong. 
Fits and the Plaintiff (after Appearance of the 
3 Defendant) be nonſuit, or a Verdict pals 
15 againſt him; then the Defendant in eve- 
8: ry ſuch Action, ſhall have his Coſts, to 
5 be taxed by the Diſcretion of the Judge 
0 or Judges of that Court, to be recovered 
4 as the Plaintiff might have recovered his, 
'# in Caſe Judgment had been given for 
12 him in any ſuch Action. But he that 
1 ſues 
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ſues in Forma pauperis, ſhall not pay Yavpers and 


Perſons who ſue 


Coſts, but ſhall ſuffer other Puniſhment, bor the King's 
as the Juſtices or Judge of the Court Vie excepted. 
ſhall think fit. Nor ſhall any that ſues 

for the King's Uſe, pay any Coſts to the 
Defendants in any Action whatſoever, 

upon a Nonſuit or a Verdict againſt 

him, | 


Allo by the Statute of 10 and 11 Cha. in Lester Fire 
1. Seſſ. 4. ch. 8. It is enacted, that if Aions, Coft fee 
any Perſon after the End of that Seſſion W = 
of Parliament, ſhould commence or ſue Saint the Plain. 
in any Court, any Action, Bill, or Plaint “ Nenn 
of Treſpaſs, Ejectment or other Action, 
wherein the Plaintiff or Demandant 
might have Coſts, and after Appearance 
of the Defendant becomes nonſuit, or 
any Verdict paſtes by lawful Trial a- 
gamſt him, the Defendant ſhall have 
judgment to recover his Coſts, to be 
aſſeſled and levied as Coſts by 10 
Cha. 1. ; 


By the Statute, 7 Will. 3. Seſſ. 1 ch. Weit ef re 
25. it is enacted, that if any Perſon or 
Pcrions ſhall ſue or proſecute any Writ 
or Writs of Error for the Reverſa] of any 
judgment whatſoever, given after any 
Verdict in any of the Courts of King 
Bench, or Common-Pleas; or other Courts 
of juſtice, and the Judgment ſhall after- 
wards be affirmed then the Defendant or 
Defendants in the ſaid Writ or Writs of 
Error ſhall have double Coſts, his or their 
to be aſſeſſed by the Court where ſuch 


Wr it 
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To what Caſes 
this Act ſhall not 
extend. 


Coſts on judg- 
ment upon De- 
murrer as upon 
Judgment by 
Verdict, 


Ff Error on fach 


Jadgment, or o- 
ther judgment 
upon Ditconti- 
nuance or Non- 
tait or afirmance 
of the Judgment 
Colts and Da- 
meges at the diſ- 
cretion of the 
Court. 


O Coſts, &c. 


Writ of Error ſhall be depending for 
the delaying of Execution. 


This Act ſhall not extend to any 
Action popular, nor to any Action brought 
upon any penal Law, nor to any Indict- 
ment, Preſentment, Inquiſition, Informa- 
tion or Appeal. 


It was determined upon this Statute 
in the Caſe of Sir Thomas Denny againſt 
Collis in this Court, Trinity Term 1747, 
that where a ſpecial Verdict is found and 
Judgment given againſt the Plaintiff in 
the Action, he ſhall not pay double Coſts, 
if he brings a Writ of Error although the 
Judgment be affirmed. 


And by the Statute, 9 Will. 3. ch. 35. 
it was enacted, that upon any Demurrer 


joined in any Suit. in any Court of Re- 


cord, by any Plaintiff or Defendant or 
Tenant, the Party for whom Judg- 
ment ſhall be given therein, ſhall have _ 
Coſts to be awarded by the Court, as 
if Judgment had been given by Ver- 
dict. 


And if any Perſon or Perſons ſhall 
obtain ſuch, or any other Judgment, in 
any of the King's Courts of Record of 
this Kingdom; and the Defendant there- 
in thall bring a Writ of Error, and after- 
wards the Judgment ſhall be affirmed, 
or the Writ of Error diſcontinued, or the 


Plaintiff therein become nonſuit, in 
every 


7 


t 


Of Coos, &c. 
every ſuch Cafe, the Party or Parties, 


againſt whom ſuch Writ or Writs ſhalt 
be ſo brought, ſhall have Coſts and Da- 


mages at the diſcretion of the Juſtices ; ; 


and ſhall have Execution for the ſame by 
Writs of Capias ad Saligfacieudum, [ers 
facias or Elegit at the Parties Election. 


And by the ſaid Statute, if any Perſon 
or Perſons bring any Action of Waſte, 


or of Debt upon the Statute for not ſet- 


ting forth of T'ythes, in which Action, 
the fingle Value or Damage found by 
the Jury, ſhall not exceed three Pounds, 
the Plaintiff therein recovering either by 
Judgment upon Verdict, or Demurrer, 
hall have Cofts at the like Diſcretion of 
the Juſtices. And fo where any fhall 
ſue forth a Sire facias, Or commence any 


ſuit in Prohibition, and recover and have 


judgment by Verdict, or upon Demurrer 
as aforctaid, he ſha'l have Coſts at the 
Diſcretion of the Juſtices as aforeſaid, 
and it in any of the ſaid Suits, the 
Plaintiff become nonſtut, diſcontinue the 
Action, or a Verdict paſs againft him, 
ihe Defendants in ſuch Caſes, ſhall 
have Coſts of Suit, and may ſue forth 
ſuch Execution for their Coſts as above 
ſhewed. 


Provided that no Alteration of the Law 
ihail be made in any of the Caies afore- 
laid, where any Executor or Adminiſtra- 
tor ha ul be Deſendant in any o the Suits 
aiorefaid, fo at any T1 Hine heed er to be 
XN brought 
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brought againſt them ; but that in all 
ſuch Caſes they ſhall not be liable to pay 
Coſts of Suit, otherwiſe than as the Law 
now requires: . 


Cofts for Deſen. It being found by daily Experience in 
"ns ee the Courts of Law, that divers malicious 
* Olne w1 . . 
others in Actions and evil diſpoſed Perſons, on purpoſe, 
of Treſpaſs, Ge. without any juſt cauſe of Suit, did fre- 
upon - acquittal . | 
by Verdict. quently make innocent Perſons Defen- 

dants jointly with others, againſt whom 
they conceived they had good Cauſe of 


Action ; and though ſuch innocent Per- 


ſon or Perſons, ſo joined in the ſaid Action 


were found not guilty, but acquitted of 
the ſaid Action; yet if any other of the 
joint Defendants, had been found guilty, 
and a Verdict had paſſed againſt them; 
by the Common Law, ſuch Defendant 
or Defendants after all his or their Trou- 
ble and Expence in defending ſuch 
Action, was without Remedy to recover 
any Coſts of Suit againſt ſuch Plaintiffs 
for ſuch his or their unjuſt Vexation ; for 


remedy whereof, 


It is enacted by 9 Mill. 3. ch. 35. if 
any Perſon or Perſons ſhall be made De- 
fendant or Defendants with others, in 


any Action, Suit, or Plaint, in Treſpaſs 


Quare Clanſum fregit, or Treſpaſs of Aſ- 
fault and Battery, and ſhall upon Trial 
of the ſame be acquitted by Verdict, al- 
though the other Defendant or Defen- 
dants in ſuch Action ſhall be found 
guilty, and a Verdict paſs againſt him 


or 


1 en — —— 


Of Cofts, &c; 


or them therein, every ſuch Perſon and 
Perſons ſo acquitted, ſha!] have and re- 


cover his and their Coſts of Suit, for 
ſuch his and their unjuſt Vexation, as if 


a Verdict had been given againſt ſucli 


Plaintiff or Plaintiffs, or a Verdict had 
been given for all the Defendants in ſuch 
Action, unleſs the Judge or Judges be- 
fore whom ſuch Cauſe ſhall be tried, 
ſhall immediately after the Trial thereof, 
in open Court, certify upon the Record, 


under his Hand that there was a reaſon- 
| able Cauſe for the making ſuch Perſon or 


Perſons Defendant or Defendants ts ſuch 
Action or Plaint. 


And for the preventing wilful and 
malicious T retpaſles, it is enacted by 
the aforeſaid Statute 9 ll. 3. ch. 35. 
that in all Actions bf Treſpaſs com- 
menced and proſecuted in any of the 
King's Courts of Record, at Dublin; 
wherein at the Trial of the Cauſe, it ſhall 
appear and be certified by the Judge or 
judges before whom ſuch Cauſe ſhall be 
tried, under his or their Hands on the 
back of the Record, that the Treſpaſs 
won which any Defendants ſhall be 
ound guilty was wilfally and malici- 
ouily committed; in every ſuch Caſe, 
the Plaintiff ſhall not only recover his 
Damages aſſeſſed by the Jury, but his 
ull Coſts of Suit, to be taxed for himi by 
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On quanung t is enacted by the 6 Ans. ch. 16 

rit of Error, ; 

Coſt for Defen- Pars. that upon the quaſhing any Writ 

dant as if Juen of Error, for variance from the original 

athrmed, Record, or other Defect, the Defendant 
in ſuch Error, ſhall recover againſt the 
Plaintiff iſſuing out ſuch Writ his Coſts, 
as he ſhould have had, if the Judgment 
had been affirmed, and to be recovered 


in the ſame Manner. 


It being doubted, whether a Defendant 
in any of the Suits mentioned in the 
foregoing Clauſe of the laſt mentioned 
Act, having Judgment given for him 

upon Demurrer ſhould recover his and 
their Coſts of ſuit, in ſuch manner as the 
Plaintiff ſhould have done, for Explana- 
tion thereof, 


e It was enacted by the 4 Geo. 1. ch. 13. 
we eee e that in all Actions, or Suits, where Judg- 
Defendan: fa ment upon Demurrer ſhall paſs againſt 
have his Cot. the Plaintiff, the Defendant ſhall recover 
his Coſts in ſuch manner as the Plaintiff 
ihould have done, if he had Judgment 


given for him. 


Executor»or ad-. Provided that no Alteration of the Law 


minifirators not 


within this Act. ſhall be made in any of the Caſes aſore- 
fait, where any Exccutor or Adminiſtra- 
tor ſhall be Detendant in any of the Suits 
aforeſaid, fo at any Time hereafter to be 
brought againſt them ; but that in all 
ſuch Cates, they ſhall not be liable to 
pay Coſts of Suit otherwiſe than as the 
Law now requires. 
n 


Of Coſts, &c. 


the ſame. 


Provided that if the Judge, at the 
Trial of any Action of Aſſault and Bat- 
tery, or Treſpaſs, ſhall certify on the 
Back of the Record, that the Aſſault 
was ſufficiently proved, -or that the Title 
of the Land mentioned in the Plaintiff 's 
Declaration was chiefly in Queſtion, or 
that the Treſpaſs was voluntary and ma- 
licious, the Plaintiff ſhall recover his 
full Coſts of Suit, tho' the Jury ſhould 


In order to avoid trivial and vexatious 
Suits, it is enacted by 2 Geo. 1. II pars. 
that in all Actions of Treſpaſs and Acti- 
ons of Aſſault and Battery, and in all 
Actions on the Caſe for flanderous 
Words, ſued in any Court of Record, if 
the Jury ſhall find the Damages under 
forty Shillings, the Plaintiff ſhall not 
recover more Coſts of Suit than the Da- 
mage found; and if any more Coſts be 
awarded, the Judgment ſhall be void, 
and the Defendant ſhall be acquitted of 


find Damage to be under forty Shillings. 


By the 5 Geo. 2d. ch. 4. pars. 


it is 


enacted, that if any Perſon ſhall ſue 
forth any Writ of Sire facias, and ſhall 
recover, and have Judgment where Plea 
of Nultiel Record is pleaded, he ſhall 


recover his Coſts of Suit as heretofore he 
might, if ſuch Recovery had been by 


Verdict or upon Demurrer. 


N 3 


Aſter 


1 


In Treſpaſs, Al- 
ſault, and for 
words if Damag- 
es under fourty 
Shillings Coſts, 
to be no mere. 


But full Coſts 
may be on Certi- 
ficate of the 
Judge, that the 
Treſpaſs was 
voluntary and 
malicious. 


Coſts of Scire fa- 
cias on Plea of 
Nultiel Record, 
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3 ale. After the making the Statutes that 
| introduced Coſts, it was agreed on as a 
Rule, that the Jury ſhould tax the Da- 
mages apart, and the Coſts apart ; that 
ſo it might appear to the Court, that the 
Coſts were not conſidered in the Dama- 
ges: And when it was evident that the 
Coſts taxed by the Jury were too little to 
anſwer the Coſts of the Suit, the Plain- 
tiff prayed that the Officer might tax 
the Coſts, and that was inſerted in the 
Judgments, and therefore ſaid to be 
done ex Aſſenſu of the Plaintiff, becauſe 
at his Prayer. x Roll. Abr. 517. 1 Bu. 
Abr. 525. | EH 
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If the Statute, It is ſaid, that none of theſe Statutes 
| which eive Colt which give Cots to the Defendant againſt 
4 extend to Execu- Plaintiffs extend to Executors or Admi- 
| „3% 33. 1 Bacon 50. 


Qrators. Se 7 Vide poſt. 


| Infants if they It is ſaid that an Infant who Commen- 
is fall pay Colts. ces his Suit by his Guardian or Proche 
inamy, ſhall pay no Coſts. Cro. Eliz. 
33. And yet in the Caſe of Turner a- 
gainſt Turner, 2 Milliams 298. Lord 
Chancellor declared that at Law an In- 
fant is liable to pay Coſts if the judg- 
ment be againſt him, as if an Infant 
bring an Action of Battery and the Ver- 
dict be againſt him, he muſt pay the 
Coſts, for that otherwiſe Infants would 
be at Liberty to plague Mankind as they 
thought fit. 


Ordered, 


hat 
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Ordered, that in all Caſes for the future 
where the uſual Coſts of Court are a- 
warded to be paid by either Plaintiff or 
Defendant the Officer of the Pleas Office 
do iſſue Attachments of Courſe without 
Motion for Non-payment of the ſame. 
See Ejeetment, Error, Judęments, Non- 
ſuit, Pleadings, Scare facias. 


— 


In what Caſes Executors and Adminiſtra- 
tors are to pay Coſts. 

A* Executor Defendant, pays Coſts 

in all Caſes at Law, and the Judg- 

ment is, de bonts teftatoris fi, &c. fi non, 


201 
12th Feb. 1674. 
KUL 
Officers to iſſue 
Attachments 
for Coſts when 


awarded of 
Courſe, 


Defendant Exe: 
cutor to pay 
Coſts, 


tunc de bonis propriis- Alſo when he is 


Defendant and there is Judgment for him, 
he ſhall have his Coſts. 1 Bacon. Abr. 


7. 


But an Executor or Adminiſtrator, 
is not within the 10 Cha. 1. ch. 17. or 
10 and 11 Cha. 1. ch. 8. which give 
Coſts to the Defendant after a Verdict 
or Nonſuit; nor within the 4 Geo. 1. 
ch. 13. which gives Coſts upon a De- 
murrer, ſo that when they are Plaintiffs 
they pay no Coſts, for they are in Auter 
Droit, and they are but Truſtees for 
the Creditors, and are not preſumed to 
be ſufficiently conuſant in the perſonal 
Contracts of thoſe they repreſent, and 
this by an equitable Conſtruction of the 

N Sta- 


Plaintiff Execu-: 
tar or Admini- 
ſtrator pays ne 
Colts. 
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201 


Executors pay 
Coſts when they 
ſue in their own 


Right, 


If an Executor 
declares pon an 
In lei abu: Af- 


ſum git to him as 


Exccutor he ſhall 
pay Coſts. » 


Of Coſts, &c, 


Statutes, for there are no expreſs Words 
to exempt them. Ibid. 


And in the Stat. 9 Will. 3. ch. 35 
which gives Coſts upon Demurrer, Er. 
ror, and in Actions of Waſte, Debt for 
Tythes, Sc.re facias, and Prohibition, 
it is provided, that it ſhall make no Al. 
teration of the Law, where any Execu- 
tor or Adminiſtrator ſhall be Defendant 
in any of the ſaid Suits, fo at any Time 
thereafter, to be brought againſt them, 
but that in all ſuch Caſes, they ſhould 
not be liable to pay Coſts of Suit, other- 
wiſe, than as the Law required. See 
I fon. 241. 2 Jon. 170. Hutton, 68. 
78, 79. Latch. 220. Farreſly, 98. 


11% 9 020. Ce. Fac. 3%; 
361. Hard. 165. | | 


But if Executors or Adminiſtrators 
bring an Action in their own Right, they 
ſnall pay Coſts, 1 Ba. Abr. 518, 


In an Indebitatus Aſſumpſit, by Hu: 
band and Wite, who declared, that the 
Defendant was indebted to them in 200. 
as Executors of the laſt Will and Teſta- 
ment of J. S. for Money had and receiv- 


ed to their Uſe as Executors, which he 


promiſed to pay, Sc. on the Trial the 
Plaintiffs were nonſuited; and it was 
held that the Plaintiffs ſhould pay Coſts, 
for the Cauſe of Action aroſe in their 
Time; for the Receipt being ſince the 
Death of the Teſtator, if it was 15 the 

on- 


8 n 
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Conſent of the Executor, it is the Re- 
geipt of the Executor; or if without his 
Conſent, yet the bringing the Action is 
a Conſent, and the naming themſelves 
Executors, is only to deduce their Right 
and to ſet it forth ab Orizine. I Salk. 
207. 6 Mod. 92. 181. I Ba. 518. 


But if an Executor brings an Iudebita- But not if the 
. , Account be made 
tus, upon an Account made in his Time, in his Time. 
in the Right of his Executorſhip, he 


thall pay no Coſts. 1 Ba. Abr. 518. 


If he bring an nfo computaſſet, Or if he brings 


an Iuſimul compu» 


and is nonſuited, he ſhall pay no Colts; % andi nen- 


becauſe there was no new Caute of Ac- ſuited. 
tion, but a new Action upon aſcertain- 

ing an antient Right, notwithſtanding 
which, it ſtill remains the Teſtator's 
Debt. 6 Mod. 93.1 Salk. 207. 1 Bacon 

Abr. 518. ; 


So if the Goods of the Teſtator be Nor upon a Non- 
taken and converted before they come to e. 
the Hands of the Executor, he ſhall not ted before they 
pay Coſts upon a Nonſuit in an Action e te kisVie. 
brought for theſe, for they were never 
Ailets. 1 Salk. 208. 1 Bacon Abr. 


318. 
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And the ſeveral 


ee 


which it is taken. 


Of Damages, &c. 


Of Damages and ſeveral Stu. 


tutes relative thereto. 


AMAGE (Damnum) ſignifies ge. 

nerally any Hurt or Hindrance 
that a Man receives in his Eſtate ; but 
particularly, a Part of what the Jurors 
are to enquire of and bring in, when 
an Action paſſeth for the Plaintiff; for 
after Verdict given of the principal 
Cauſe, the Jury are aſked touching Coſts, 
and Damages, which comprehend a Re- 
compence for what the Plaintiff hath 
ſuffered, by Means of the Wrong done 
him by the Defendant, Cv. Lit. 257. 


And this Word Damage, is taken in 
the Law, in two ſeveral Significations, 
the one properly and generally, the o- 
ther relatively; properly, as it is in Ca- 
ſes, wherein Damages are founded upon 
the Statute of 2 Hen. 4. ch. 1. and 
8 Hen. 6. ch. g. where Coſts are includ- 
ed within the Word Damages, and taken 
as Damages. But when the Plaintiff de- 
clares ſor the Wrong done to him, to 
the Damage of ſuch a Sum, this is to 
be taken relatively, for the Wrong that 
paſſed before the Writ brought, and is 
aſſeſſed by Reaſon of the foregoing Tret- 
paſs, and cannot extend to Coſts of Suit 
winch are future, and of another Na- 
türe. 10 115, 117. 


Were 


4 
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Were I here to enter into the many 

Matters of Law in Regard to Damages, 

or to atteinpt to ſet forth, in what Cates | 
Damages, are or are not given at the 

Common Law, I ſhould go out of my 

Sohere, and therelore ſhall leave thele 

Subjects for the Conſideration of thoſe 

whoſe Buſineſs it is; but as the collect- 

ing and placing at one View, Abſtracts 

of the ſeveral Statutes now in Foree in 

Relation to Damages, may be of ſome 

Ute, I have here done it for the Eaſe of 
the Practitioners. 


— 


Several Caſes wherein ſingle Damages are 
given by Statutes. 


Y 3 Hen. 7. ch. 10. Eng. the Plain- Damages for 

tiff being Defendant in Error, if pa ens. 
the Judgment is affirmed, ſhall have ror on Affrmance 
Damages at the Diſcretion of the Juſ- * Jen 
tices. 

By 28 Eliz. ch. 1. on Reverſal of vary jade. 
Judgments on Convictions for Peyury, munten, Convic- 
Subornation of Perjury, Se. the Party 9 
grieved ſhall recover Damages againſt 
the Parties procuring the Judgment. 


By to Cha. 1. Sefl, 2. ch. 24 8. 2. Actions of Tre!- 


: a 3 pals againſt Fith- 
if an Action of Treſpaſs, Or other Suit ermen for entrin g 


l : . A on Lands to 
hall be brought againſt any Perſon, for Www Pi, 


going on Lands adjoining to Fiſhing- Ge. on Verdict 


1 5 9 AY, C > againſt Plaintiſf 
places for watching of Fiſh, or for guid- or aonſuit, De- 


ing 
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ond fall ing or directing Fiſhermen in their 
Boats, Sc. for Landing, Sc. the faid 
Fiſh, the Defendants may plead not 
guilty, and after Iflue tried for the De- 
fendant, or Nonſuit of the Plaintiffs af. 
ter Appearance, the Defendants to re- 
cover their Damages, with Coſts to be 
aſſeſſed by the Jury that ſhall try the 
Iſſne, or elſe by Writ to enquire of 
Damages, as the Caſe ſhall require, 
for which Coſt and Damages, ſuch Per- 
fon ſhall ſue forth ſuch Execution as the 
Defendants in Replevin do. 
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On Writs of Er- By 17 and 18 Car. 2. Seſſ. 5. ch. 12 
ne ,n on all Writs of Error, the Court upon 
Judgment, Dil. affirming the Judgment, Diſcontinu— 
noni. ance, or Nonſuit, is to iſſue a Writ to 
enquire of the meſne Profits and Da- 
mages, by Waſte committed after the 
firſt Judgment, in Dower or Ejectment; 
and Execution to be awarded for the 


fame. 


—Y 
1 


e 


Damages againſt By 7 ill. 3. ch. 13. Officers of the 
Oſeers iſſuing . . of . = Ti 
. Procef: agzinſt {Exchequer iſſuing Writs againſt Sheriffs 


4 Sheriff win Who have paſſed their Accounts, and 
4 : have accounted l 
| have been diſcharged, to forfeit 40/. 


q and are diſcharg- 

55 with Coſts and Damages, and being a 
1 third Time convicted, are diſabled of 
; holding any Office. 

. e e By og l . Self x. ch. 35. in 
f Covenants Al. Actions of Covenant, in the Courts of 


Rreaches an 
pave Damzzzs Bond to perform Covenants, aſiign as 
For ſuch as are 

many 


prove 
270 d. 


. fron ſeveral . . ; 5 
1 tezang Record in Dublin, Plaintiff may on 


Of Damages, &c. 


many Breaches as he pleaſes, and may 
have Damages and Judgment for ſuch 
of them as ſhall be proved on Traal. 


If Phintiff hath Judgment by De- 
fault, or on Demurrer, Sc. he may 
ſuggeſt the Breaches- on the Roll, and a 
Venire ſhall iſſue to have the Damages 
aſſeiſed before the Juſtices of Aſſize, or 
Mſi prius, and return the fame, and 
have Judgment. 


Execution to be ſtayed for that Time, 


i on the Defendant's paying ſuch Da- 
5 mages. 
0 


| If Execution iſſues, and is executed, 
the Plaintiff, Sc. ſhall be ſatisfied the 
Debt and Damages, c. to the Amount 
of the Penalty of the Bond, Sc. and 
the ſame to be entered in the Roll, and 
the Defendant and Lands, Sc. to be 
diſcharged. 


If the Damages do not amount to the 
Penalty of the Bond, ſuch Judgment 
thall remain as a Security for further 
Damages on any farther Breach, as far 
as the Penalty reaches; and a Scire fa- 
cias to iſſue on any other Breach againſt 
the Defendant, Sc. and fo Teties quoties 
as far as the Penalty reaches. 


By 2 Aune, Sefl. 1. ch. 15. no Per- 
ſon ſelling Cattle, Lambs, Hogs, Se. 
in 


How Damages 
are to be aſſeſſed 
on Judgments on 
Demurrer, or by 
default in Acti- 
ons of Covenant, 


Execution to be 
{tayed on paying 
the Damages. 


Plaintiff ſatisfies 
by Execution to 
the Penalty of 
the Bond Satil> 
faction to he en- 
tered on Record, 


Damages ſhort of 


the Penaity, 
Judgment te re- 
main as A Bottle 
rity for further 
Damages on fus 
ture Breaches, 


Damages cos 
verable by Saleſ- 
men of Cattle 
againſt Bargains 
or, Cc. tor Loſs 
of tits Market, 
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Judgment on 


Conteſſion of the 


Action by the 
Heir without 


confeſſing Aſſets 


by Deſcent, or 


on Demurrer, or 


Nihil dicit hall be 
for the Debt and 
Damages with- 
out any Writ to 
enquire of the 


Lands deſcended. Wirit brought, or Bill filed; and if upon 
Iſſue brought it be found for the Plain- 


On Adions of 


Eſcape againſt 
Sheriſſs, Fc. no 


Of Damages, &. 


in n Fairs, Se. ſhall be obliged to wait 
for the Buyer above two Hours after 
Earneſt given, and in Default in that 
Time, to loſe his Earneſt, and the Cat- 
tle may be fold to another, and if he 
cannot ſell them, he may recover Da- 
mages againſt the Buyer for the Loſs of 
his Market, and ſuch other Loſs as be 
ſhall ſuſtain thereby, Sc. 


By Stat. 2 Anne, Seſſ. 2. ch. 5. where 
any Action of Debt upon Specialty, is 
brought againſt any Heir, he may plead 
Niens per Diſtent at the Time of the 
original Writ brought, or Bill filed, and 
the Plaintiff may reply that he had 
Lands, Tenements, or Hereditaments, 
from his Anceſtor before the original 


ts the Jury ſhall enquire of the Value 
of the Lands deicended, and thereupon 
Judgment ſhall be given, and Executi- 
on awarded ; but if judgment be given 
againſt ſuch Heir, by Confeſſion of the 
Action, without confeſſing the Aſſets 
deſcended, or upon Demurrer, or Mil 
dicit, it ſhall be ſor the Debt and Dama- 

ges without any Writ to inquire of the 
Tencments deſcended. 


Py 6 Anne, ch. 7. no more ſhall be 


recovered againſt any Sheriff, Coroner, : 


more mall be re- Or Mia ar hh. a} 55 the Four-courts, in any 


covered than the 
Sum due with 
Coſts and Dama- 
ges. 


Action of Eſcape, of a Perſon in Exe- 
cution. 


r 
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cution, to be brought againſt him, or 
them, than the Sum certified to be due, 
with Coſts of Court and Damages for 


Non-payment. 


By Stat. 8 Anne, ch. 11. all Bills of The Farty ne- 
glecting to pro- 
Exchange for 5 J. or upwards, drawn ten Bills of Ex- 
upon Perſons in Dublin, or any other C228 to be lia- 
; HER e to Coſts Da- 
Trading Place, are to be proteſted for mags and Inte- 
Non- acceptance, or Non-payment, and el. 
Notice thereof to be given in fourteen 
Days, to the Party from whom the ſame 


was received, who thereupon is to pay 


the Contents with Intereſt and Coſts, 


or on Default of ſuch Proteſt and No- 
tice, the Indorſee or Drawer, to be liable 

to the Coſts, Damages, and Intereſt, 

and ſaid Bill to be deemed compleat 

Payment. | | 


And by the faid Statute, all promiſſary Damaees cb 
Notes, duly ſigned, importing a Sum pans Spada 
of Money, ſhall be payable to the Per- werb: 
ſon to whom the ſame is made, and 
ſhall be aſſignable and indorſable as in- 
land Bills of Exchange, and the In- 
dorſee, Fc. may maintain an Action 
and recover Coſts and Damages; the 
Defendant alſo to have Coſts on Nonſiiit, 

Se, and Parties may have Execution by 
Capias, Fieri facias, or Elegit. 


By 2 Geo. 1. ch. 5. no Action or Pro- P:mages where 
8 ſhall f n Pe recoverable or 
c:!s ſhall be proſecuted againſt any Per- net on Acciden- 
on in whoſe Houſe or Chamber any e Fe i» Hou- 

Fire ſhall accidentally begin, nor any Sa- 
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tisfaction for any Damage occaſioned 
thereby, not to extend to any A. 
greement between Landlord and Te. 
nant. | 


2 
— 


Some Cafes wherein double Damages an 
given by Slatules. 


ae ee IV 5 Hen. 4 C. 6. Engliſh, if any Al- 
the Servant of a 1 fault the Servant of a Member df 
Member! 17 Parliament, Proclamation ſhall be made 
Party ſurrender that he ſurrender himſelf in Banco Regis 
aal in F. R. in J : : 

> Months after. inn three Months, and on Default, to pay 


Proclamation. double Damages, and to be fined and 
raniomed at the King's Will. 


om age Ang by 11 ew. ch. 11. Eur. 

Member of ei- like Law is made with Reſect to any 

_y Pts, Aſſault, on any Mcraber of either Hou: 
ſes of Parliament, or any Other Council 
aſſembled by the King's Command. 


d Se: ce, By Stat 6 fun. ch. 7. if any Shen 
eeiving Fees on Or Other Officer having Execution of 
pe wap ey — Writs ſhall on ſuch Execution demand 
arc marked ts Or receive Lees for more than appears to 
Damen be due at the Foot of ſuch Execution 
(purſuant to the Certificate thereot by 

this Act appointed to be lodged in the 

Ok ce from whence ſuch Execution iſſues) 

ſuch Sheriff or under Officer ſhall be ha- 

ble to the Action of the Party againſt 

whom ſuch Execution iſſues, and ſhall 

forfeit to the ſaid Party their double Da- 

mages, 
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Med mages, to be recovered in any of her ; 
A Majeſty's Courts of Record. = 
Te- E 
And if ſuch Sheriff or other Officer Sheriffs, Sf. re- 74 N 
. uhng to pay on "Ft; 
ſhall refuſe to pay on Demand, or in ſix Demand, er in if, 
_ Days after the Return of ſuch Execution 5 Days after Re- Bi 
; a> turn of Writ, ' 1 
is out, the Sum levied thereon to the the Sum levied | 
aint} | ſhall anſwer dou- 1801 
Plaintiff, or his, or her Attorney, or ſtall anſwerdoue 1 


Aſſigns, he ſhall anſwer double the 
ſame, to be alſo recovered in any of her 
Majeſty's Courts of Record aforeſaid. 


1 


By Stat. 11 Aun. ch. 2. Any Tenant Tenants holding 
wilfully holding over after the Determi- ger hall pay 
nation of his Term, and after Demand iy value of the 
and Notice in Writing for Delivery of Feger e me 
the Poſſeſſion by his Landlord, Sc. ſhall 
pay double the Yearly Value to the Leſ- 


for or Reverſioner during his Poſſeſſion. 


The Defendant is here held to ſpecial nefendant held 


41 : 1 1 _ to ipecial Bail 
Bail, and no Relief againſt this Recove- un pool Ball | 


ry in a Court of Equity. Equity. 


And by Stat. 25 Geo. 2. ch. 13. If The double Va- 


the double Value do not exceed 20/4, it lue not, -xceed- 
ing 201, reuover- 
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13 recoverable by Civil Bill. able by Civil þ 
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J wh 1 


Some Caſes wherem treble Damages are 
| given by Statute, 


pn Pn we” n 
r 
* 2 22 


Y Star. 2.8 Hen. 6. Sell. * ch. 1. Treble 3 
10 Remembrancer or Deputy, ſhall Rene ir. 


Vor, * iſſue ſuiug any Writ 


272 


gainſt a Perſon 
% {charged on Re- 
cord. 


Carriers wilſully 
deftroying Goods 
under their Care, 
ſhall pay the 
Owners treble 
the Value. 


Treble Damages 
en Cattle dit- 
trainedGdriven 
out of the Baro- 
ny, except to a 
Pound ©vert in 
the ſame County 
weithin three 
Miles ; or if im- 
pounded in ſeve- 
ral Places. 


Sub-ſheriffs act- 
ing contrary to 
the Cath in this 
Act to torteit 
treble Damages, 


Ss are Sheriffs, 
Sc. taking Fees 
vn Extents and 
Exccutions con- 
trery to this 
Act. 


Of Damages, & c. 
iſſue any Writ againſt a Perſon that hath 
a Diſcharge for the ſame Thing, on Re- 
cord, in the Exchequer, on Pain of the 
Loſs of his Office, and treble Damages 
to the Party injured, 


By Stat. 28 Hen. 8. ch. 22. Perſons 
taking upon them the Carriage of 
Goods, ſhall forfeit to the Owner there- 
of, treble the Value of what they take 
thereof, or wilfully periſh, 


By "Stat TO Car. 1..-Sefl. 1 ch. 25; 
Diſtreſſes of Cattle ſhall not be drawn 
out of the Barony, or Hundred, where 
taken, except to a Pound overt in the ſame 
County, within three Miles, nor ſhall a 
Diſtreſs be impounded in ſeveral Places, 
on Pain of 5/. and treble Damages. 


And by Stat. 10 Car. 1. Seſſ. 3. ch. 
18. Sub ſheriffs acting contrary to the 
Oath * (which by this Act is appointed 
to be taken} ſhull forfeit treble Damages 
to the Party. | 


And by Stat. 10 Car. 1. Seſſ. 3. ch. 
19. Sheriffs and other Officers ſerving 
the Extents or Executions mentioned 

in 


* Note, the Oath appointed by this Act to be 
taken, was afterwards altered by Stat. 11 Anne, 
ch 8. and again altered by Stat. 1 2 Ges. 1. ch. 4. 
{fee in the Statutes at large) but the reſt of this 
Act is ſtill in Force. 
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in this Act, taking Fees for the ſame, 
contrary to this Act, ſhall forfeit treble 
Damages to the Party grieved. 


By 10 and 11 Car. 1. ch. 4. if any Deſendant dal 
Action or Suit ſhall be brought againſt Damagesenver. 
any Perſon for executing this Statute dis or Nonſuit 

8 7 77 . of Plaintiff, on 
againſt Vagrants, after iſſue, tried for agions againit 
the Defendant or Nontuit of the Plaintiff, Him forthe Exe- 
A Cation of this 
the Defendant ſhall recover treble Da- aa ag inſt vag- 
mages with his Coſts to be afteſied by baus. 
the ſame Jury, or by Writ to inquire of 


Damages, as the Cauſe ſhall require. 


By 1 Ill. and Mary Stat. 1 ch. 3 2 Eng. Treble Damages 
to prevent the Exportation of Wool, Sc. hal bs awarded 
BEEP: 0 , A: to Deferdants on 
it is enacted, that if any Action or Suit Vereict, &c. in 
ſhall be brought againſt any Perſon for Svits for exceur- 

: - - 3 ing this Act to 
any thing he ſhall do in puriuance of prevent the ex- 
che ſaid Act, if the Plaintiff ſhall become pertation of 


: * . . C0. 
nonſuit, or ſuffer Diſcontinuance or if 


u Verdict pals againſt him, or if upon 


: Demurrer Judgment pals againſt him, 
he Defendalit {hall recover treble Coſts 


and Damages for his Moleſtation. 


| thy 8 7 : 5 | 1 C 
By Stat. 7. V. 3- ch. 2.2. upon any Treble Damages 


bound, Breach, or Reſcue of Goods, Sc. recoverable a- 


gainſt Perions for 


giſtrame or Rent the Party on a fre- 
Mitrained for Rent, CIO Pa; YO a be a Found breach, 
cial Action on the Cafe, ſhali recover cr reſcue of 
treble Damages and Coſts againſt the £25 rained 
PI — „ ls + I * 184 . 
Offeider or Owner of the Gods, if 
they be afterwards found to come to his 
Uſe 2 1 
le or Poſleſſion. 
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Ws _ Of Damages, &c. 
Treble Damzges By. 6 Ann. ch. 2. if the Regiſter of 


recoverable from 


the Regiſter of Deeds, Sc. or his Deputy, ſhall neglect 
mee & Dur, to perform their Duty according to the 
in his Ofice, Direction inthis Act mentioned, or com- 


mit any undue Practice in the Execution 


— 


wo 


. 


ws > A Ps 


. of the ſaid Office, and be thereof con- 
7 victed, ſuch Regiſter ſhall forfeit his 
| Office, and pay treble Damages with the 
5 full Coſts of Suit to every Perſon injured 
5 thereby, to be recovered by Action, c. 
1} in any of the Courts of Record at Dublin, 


5 | wherein no Eſſoi'en, or Privilege of 
"8 | Parliament, Sc. ſhall be allowed. 


J ch. . if any 
glecting to mark & : : 
his Execution or Party at whofe ſuit any Writ of Execu- 
eee be oh tion iſſues, ſhall omit to deliver to the 
orteit treble Da- : 5 : 
mages. Sheriff, or other Officer, having Exe— 
cution of ſuch Writ together with ſuch 
Execution an atteſted Copy of the Cer- 
tificate of the Sum really and bona fid: 
due to the Plaintiff, which by this Act is 
appointed to be lodged in the Office from 
whence the Execution iſſues, or ſhall 
appear wiltully or maliciouſly to have 
overcharged the Party againit whom 
ſuchi Execution iſſues in ſuch Certificate 


eee ee eee eee ee, TER 


: given in, or made by them, the Party, at 
4 winoſe Suit {uch Execution iſſues, ſhall 
5 forfeit to the Party their treble Da- 
4 mages. 

| — 

! Serif, Sende-, And if any Sheriff, or other Officer 
3 laying or refubng having Execution of ſnch Writs ſhall ne— 


to execute any leg . Tg OI, 2 
, om delay, or refuſe to execute ſuch 


Executions, or to do any Part of his 
Ojice 


5 


v8 7 
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Office therein, or to hold an Inquiry in 
the chiet Town, Sc. within ten Days 
after Receipt of the Writ, and not giv- 
ing the Plaintiff eight Days Notice there- 
of, or ſhall receive any other Fee, Gratifi- 
cation, or Reward, than 1s mentioned 
in the ſaid Act, ſhall forfeit twenty 
Pounds, or treble Damages at the Elec- 
tion of the Plaintiff, to be recovered in any 
of her Majeſty's Courts of Record. 


By Stat. 10. Geo. 1. ch. 10. Perſons 
driving Cattle to flaughter, and before 


or after Sale, knowingly changing any of 


them for worſe, ſhall be deemed com- 
mon Cheats, and ſhall pay treble Da- 
mages to the Party grieved, to be reco- 
vered by Action of Debt, Sc. in any 
of his Majefty's Courts of Record in 
Dublin, wherein no eſſoi'en, Sc. ſhall 
be allowed. | 


Proceedings againſt privileged 


Perſons. 


Y Stat. 3. Ed. 4. ch. 1. it is declared 

that no Miniſter of the ſaid Parlia- 
ment coming or going to the ſaid Par- 
hament during fourty Days befare and 
forty Days after the ſaid Parliament 
inſhed, ſhall be impleaded, vexed, nor 
troubled, by any Means. 


O 3 And 
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taking any Fee? 


Se. other than 


is mentioned in 
this Act to for” 
feit treble Da” 
mages, 


Perſons driving 
Cattle to ſlaugh- 
ter, and exchang- 
ing them to for- 


feit treble Das. 


mages. 


Privilege of 

Lords and Coma 
moins of Parlia- 
ment as to Suits. 
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eee And by Stat. 10 and 11 Car. 1. ch. 12, 
ape by Pri it is recited, that doubt had been made 
vilege of Parlia- jf any Perſon being arreſted in Exccu- 
ment, the De- 

fendant when tion, and by Privilege of either of the 
Privilege is out, Houſes of Parliament ſet at Liberty, 

may ſue another 

Execution. whether the Party at whoſe ſuit ſuch 

1 | Execution was purſued be for ever after 

| | barred and diſabled to ſue forth a new 
Execution in that Caſe, therefore it is 
thereby enacted that from thencefortt 

the Party at or by whoſe Suit ſuch Writ 

of Execution was purſued, his Executors 

or Adminiſtrators, after ſuch Time as the 
Privilege of that ſeſſion of Parliament (in 
which ſuch Priv ilege ſhall be fo granted) 
ſhall ceaſe, may ſue forth and execute a 

new Writ or Writs of Execution in ſuch 


* 


— 


* 
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Manner and Form, as by the Laws 
of this Realm he might have done, if 
no {ſuch former Execution had been take: 
. forth, or ſerved. "1 
A . 
i Explanation of And whereas, notwithſianding the 
+ obs Parkamzur ſald latter Statute, great Doubts had 
4 VVV ou the Words in the faid firſt 
2 4. recited Act, what ſhould be underſtood 
| and meant by the ſaid Words, viz. A 
1 ter the ſaid Parliament ſiniſbed, therefore 
5 for explanation thereof, by 6 Au. ch 
5 8. S. 3. it was enacted that for ever here- 
1 after the Privilege of Parliament fhall 
i begin forty Days before the Peginning 
I or Meeting of every Parliament, and 
5 inall continue during the Sitting or Ad- 
| journment, and fon urty Days after the 


Prorozatic n, 
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Prorogation, or Diſſolution of every Par- 
lament. 


And by Sect. 4. where any Plaintiff So r by 
ſhall by reaſon of any Privilege of Par- ee 53 
lament be ſtayed from proſecuting any Piſcontinuance, 
Suit, ſuch Plaintiff ſhall not be barred 
by any Statute of Limitation ; nor ſhall 
his Suit be diſcontinued for want of Pro- 
ſccution, but ſuch Plaintiff ſhall be at 
Liberty immediately after the Riſing of 
the Parliament to proceed to Judgment 
and Execution, as if ſuch Plaintiff had 
not been hindered from proſecuting his 
Suit by Privilege of Parliament. 


And by Sect. 5. any Perſon during the ga may be 
Continuance of Privilege, may diftrain diſtrained for | 
Rent during FTA 
the Goods or Chattels of any Lord of lege. 
Parliament, or Member of the Houſe of 
Commons, for the Arrears of any Rent, 
Duty, or Service, and diſpoſe of ſuch 


Diſtreſs. 
And by Sect. 6. no Member of either Pendant in 


x : p Auter Droit 
Houte of Parliament, who is, or thall be not privileges, 


a Truſtee, Guardian, Executor or Admi- 


niſtrator, ſhall have any Benefit of Privi- 


lege in any Action, or Suit, commenced 
againſt him as ſuch, in any Court. 


It is enacted by 8 Geo. 1. ch. 2. that no In je ament for 
Privilege of Parliament ſhall be allowed Novyment of 
in any Ejectment brought on account of ver and ve 
Non-payment of Rent, nor in any Suit * Fiese. 
commenced on account of any Perſons 
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Privilege limited 
to 14 Days. 


For the Perſon 
tourty Days. 
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wilfully holding over any Lands, G. 


Privileged Perſons, &c, 


after the Determination of the Term, 
contrary to 4 Geo. 1. ch. 2. nor in any 
Suit or Motion to obtain an Injunction, 


or Writ of FEftrepment 
Waſte. MOTT 


to Prevent 


It is enacted by 1 Geo. 2. ch. 8. that 


any Perſon may commence and proſe- 
cute any Action or Suit, in any of his 


Majeſty's Courts of Record at Dublin, 
Chancery or Exchequer, Court of Admi- 
ralty, and in all Cauſes matrimonial and 
teſtamentary, in the Court of Preroga- 
tive, Conſiſtorial Courts, Courts of De- 
legates, and all Courts of Appeal againſt 


any Lord of Parliament, or Member of 


the Houſe of Commons, or any other 
Perſon intitled to the Privilege of Parlia- 
ment, at any Time after fourteen Days 
next following the Diſſolution, or Pro- 
rogation of any Parliament until fourteen 
Days immediately before a new Parlia- 
ment ſhall meet, or the ſame be Re- 


allemblcd ; 
any Time after fourteen Days next fol- 


and the ſaid Courts may at 


lowing ſuch Diſſolution, or Prorogation, 
and until fourteen Days before a new 
Parliament ſhall meet, or the ſame be 
re- aſſembled, proceed to give Judgment, 
and make final Orders, Decrees, and Sen- 


tences, 


upon. 


and award Execution there- 


Provided this Act ſhall not ſubject any 


Perſon of any of the Members of the 


Houſe 


Privileged Perſons, &c. 


Houſe of Commons, or other Perſons 


intitled to Privilege of Parliament, to be 
we arreſted for the Space of forty Days be- 
Mn, fore the Beginning or Meeting of any 
5 Parliament, or for forty Days after the 


the Prorogation or Diſſolution of this, or 
any other Parliament. | 


at 

- If any Perſon ſhall have Cauſe of Acti- 
wa on or Complaint againſt any Lord of 
' Parliament, ſuch Perſon, at any 'Time 
- after fourteen Days next following any 
{ Diſſolution, or Prorogation, until fourteen 


; Days immediately before a new Parlia- 
: ment ſhall meet, or the ſame be Re- 
aſſembled, may have ſuch Proceſs out 
of the King's-Bench, Common-Pleas, and 
Exchequer, againſt ſuch Lord of Parlia- 
ment, as he might have had againſt him 
out of the Time of Privilege : And if any 
Perſon, ſhall have Cauſe of Action againſt 
any of the Members of the Houſe of 
Commons, or any other Perſon, intitled 
to Privilege of Parliament, ſuch Perſon, 
at any Time after fourteen Days, next 
following any ſuch Diſſolution, or Pro- 
rogation, until fourteen Days immedi- 
ately before the Meeting, or re-allem- 
bling of any Parliament, may proſecute 
ſuch Member, or other Perſon intitled to 
Privilege of Parliament, in the King s 
Bench, Common-Pleas, or Exchequer, by 
Summons and Diftreſs infinite, or by 
original Bill, and Summons ; Attach- 
ment and Diſtreſs infinite to be iffued 
out of any of the ſaid Courts of Re- 

cord, 


May have Pro- 
ceſs after 14 
Days aſter, and 
14 Days beſore. 


r — E 


| my III oo; 


Loney: Fae en rt AE EIS es. 
rr: 


7 V 


N N 


e 


e 
— q £ my 


—— - Fs 8 n — bu rote Lora eine cage 2 
WA ET LDN FOE Mo i DR ern = wy Ha —ů ——-—-— 211” ap 2 - ke 
—— CEC EENY aq — — CES — — — - - 


— 2 

* 
4 „ — — 
—— 


* 5 1 
e 
* 23ͤ1* + OS — 


a 
"WA 


As 1 —— 22 * - 


220 


Privileged Perſons, &c. 


cord, until common Appearance be en. 
tered, or common Bail filed, according 
to the Courſe of the Court; and any 


. Perſon having Cauſe of Suit, or Com- 


plaint, may in the Times aforeſaid, ex- 
hibit any Bill of Complaint, againſt any 
Lord of Parliament, or Member, or 
other Perſon intitled to the Privilege of 
Parliament, in the Chancery, or Exche- 
quer, and may proceed by a Letter or 
Subpœna, as is uſual; and upon leaving 
a Copy of the Bill with the Defendant, 
or at his Houſe, or Lodging, or laſt 
Place of Abode, may proceed thereupon, 
and for Want of Appearance, or An- 
ſwer, or for Non-performance of any 
Order, or Decree, or for Breach there- 


of, may ſequeſter the real and pertonal 


"he Perſon pri- 
vileged forty 
© oo 


Eſtate of the Party, as 1s uſed where the 
Defendant 1s a Peer, but ſhall not arreſt, 
or impriſon the Body of any Knight, 
Citizen, or Burgeſs, or other privileged 
Perſon, during forty Days, immedi- 
ately before the Beginning or Meeting 
of any Parliament, or during forty 
Days immediately after the Prorogation or 
Diſſolution of this, or any other Parlia- 


ment. 


No Lapſe of 
Time by Pri- 
vilege. 


Where any Plaintiff by Reaſon of 


Privilege, ſhall be prevented from pro- 
ſecuting any Suit, fuch Plaintiff ſhall 
not be barred by any Statute of Lim: 
tation, or nonſuited, diſmiſſed, nor his 
Suit diſcontinued for Want of Proſecu- 
tion, but ſhall from Time to Time after 

| four- 


Privileged Perſons, & c. 


ſourtcen Days from the Riſing of the 
Parliament, be at Liberty to proceed to 
Judgment and Execution. 


But note, where a Suit hath been 
ſtopped, by Privilege of Parliament, 
above a Year, a Motion muſt be made, 
by the Plaintiff's Attorney, for Liberty 
to proceed. | : | 

No Action, &c. or Proceeding in 
Law or Equity, againſt the King's ori 
ginal. and immediate Debtor, for the 
Recovery of any Debt, or Duty, ori- 
ginally and immediately due, or payable 
to his Majeſty, Sc. or againſt any Per- 
ſon, liable to any Account to his Ma- 


jeſty, Sc. for any Part of his Reve- 


nue, or other Debt or Duty, or the Exe- 
cution of ſuch Proceeding, ſhall be im- 
peached, or delayed under Colour of 
Privilege, yet ſo, that the Perſon of any 
ſuch Debtor, or Perſon liable to Ac- 


count, being a Lord of Parliament, 


ſhall not be liable to be arreſted or im- 


priſoned, upon any ſuch Suit or Pro- 
cecaing, or being a Member, of the 
Houle of Commons, ſhall! not during 
forty Days, immediately before the Be- 
ginning or Meeting of any Parliament, 
or during forty Days after the Proroga- 
on, or Dilotution, of this or any other 
Parliament, be arreſted or impriſoned, 
on any ſuch Order, Sc. or Proceed- 


117100 


wn; 


Pro- 
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Suit ſtopped by 
Privilege above 
a Year, Plain- 
tiff to move for 
Liberty to pro- 
cet 


King's Debtor 
net privileged, 
except his Per- 
fon ; forty Days. 
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Provided nothing herein ſhall give ary 
Juriſdiction to any Court to hold a Plea 
in any real or mixt Action, in any other 
Manner than it might before this Act. 


3 may By a Britiſh Statute I'I Geo. 2. ch. 24, 
e in either Sect 1. any Perſon may commence 


Great-3ritain or 


* and proſecute in Great-Britain or Ireland 
ny ecr OTC Ven . . 
Britain, or Meme Any Suit in any Court of Record, or of 


ber of the Houle 11 ” . 
ep: Equity, or of Admiralty, and in all 


Great-Brizain or Cauſes matrimonial and teſtamentary 
others intitled to. in any Court having Cognizance, againſt 


the Privilege of A ; 
the Parliament any Peer of Great-Britain, or againſt 
of Gr:a!-ÞBritain 2 : 7 

ee eee, of the Knights, Citizens, and Burgeſ- 


ter Diſſolution, ſes of the Houſe of Commons of Great 
Prorozation * Britain, or againſt their menial or other 


Adjournment for 


above 14 Days. Servants, or any other Perſon intitled to 
the Privilege of the Parliament of Great- 
Britain, immediately after the Diſſoluti- 
on or Prorogation of any Parltament, 
until a new Parliament ſhall meet, or the 
But the Perſon fame be re- aſſembled, and immediately 
not 10 Member after an Adjournment of both Houſes for 


ed during time above fourteen Days until both Houſes 
en Frivikge. ſhall re-aſſemble. 


And the Four- But by Sect. 2. this Ack ſhall not 
Courts in u ſubject the Perſon of any of the Houle 


may after ſuch 55 
Dilution, Pro- of Commons, or any other Perſon intit- 
rogation, or At Jed to Privilege of Parliament, to be ar- 


joraAment, Mro- 


ceed and itlue Teſted during the Time of Privilege; 
MS Dowel as < . 
bike Proet'5 5 nevertheleſs it ſhall be lawful for any of 


the fame Courts 
in E:;/azd are the Courts of King's-Bench, Common- 
5 5 Pleas and Excliequer in Ireland, after any 
14, g. ch. 13. Diſſolution, Prorogation, or ſuch Ad- 
journment as aforeſaid, or before any 
Seilion 
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geſſion of Parliament, or Meeting of 
both Houſes, to uſe ſuch Proceeding, and 
to iſſue the like Proceſs againſt any ſuch 
Peer, or againſt any of the ſaid Knights 
Citizens and Burgeſſes, or other Perions 
intitled to the Privilege of the Parliament 


Bench, Common- Pleas, and Exchequer in 
Enzland are by 12 and 13 Will. 3. ch. 
3. impowered to uſe; and it ſhall be 
lawful for the Chancery of Ireland, and 
the Court of Equity in the Excheguer, 
there to uſe ſuch Proceeding and to iſſue 
the like Proceſs againſt the Perſons afore- 
ſad, as the Chancery of Gregt-Britain, 
and the Exchequer in England are by the 
ſaid Act impowered to ule. And it 
ſhall be Jawful for any of the other Courts 
before deſcribed, the Proceſs whereof is 
not particularly directed by the faid Act 
or by this Act, after any Diſſolution, 
Prorogation, or ſuch Adjournment as 
aforciaid, or before any Seſſion of Parlia- 
ment or Meeting of both Houſes, to iſ- 
ſue like Proceſs againſt any ſuch Peer, or 
any of the ſaid Knights, Citizens, or 
Burgeſſes, or other Perſon intitled to the 
Privilege of Parliament, as ſuch Courts 
may now lawfully iſſue againſt Perſons 
not liable to be arrcſted. = 


And by Sect. 3. where any Plaintiff 
ſhall by Privilege of Parliament, be 
ſtayed from proſecuting any Suit com- 
menced, ſuch Plaintiff thall not be bare 
red by any Statute of Limitation, or 

non- 


of Great-Britatn, as the Courts of King's 
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And if any of the 
Proceſs of the 
{aid Courts in 
Ireland be not 
particularly di- 
rected by the ſaid 
Act, then they 
may iſſue like 
Proceſs as they 
may now iſſue 
againſt Perſons 
not liable to bs 
arreltec. 


Where the Pro- 
lecution of an 
Suit is ftaved by 
Privilege of Par- 
liarnent it hall 
not prejudice the 
Plaintiff, but he 
may proceed 
when Privilege 

1s Hu. 


- A — 


— 


. — EET, 
222 4 +. 
\ 


. + ay 
— —. rr 2 01 wh nA Seay. 1 5 


Privileged Perſons, &c. 


nonſuited, diſmiſſed, nor his Suit dif 
continued for Want of Proſecution, hy 
ſhall upon the Riſing of the Parliamen, 
be at Liberty to proceed to Judgment 
and Execution. 


No Privilegeto. And by Sect. 4. no Proceeding in 
ar the King's 8 5 3 f 
Action ſo that no Law or Equity, againſt the King's Ori 
wr rags ginal, and immediate Debtor, tor the 
Privilege. Recovery of any Debt, originally, and 
| immediately due unto his Majeſty, 
againſt any Perſon liable to render Ac- 
count unto his Maj<{ty, for any Part of 
his Revennes or other Original and 
immediate Duty, ſhall be ſtayed in any 
Court in Great Britain or Ireland, by 
Privilege of the Parliament of Great 
Britain, yet {© that the Perſon of fuch 
Debtor, or Accomptant, being a Peet 
of Great-Britain, ſhall not be liable to 
be arreſted upon ſuci: Suit, or being 
a Member of the Houſe of Commons, 
of GEreat- Brili in, ſhall not, during the 
Continuance of the Privilege of Parlia- 
ment, be arreited upon any ſuch Pro- 

ceedings. 
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rn " And by Sect. 5. this Ack ſhall not 
(hold Pleas in real give Juriſdiction to any Court, to hold 
or mixt Actione. Plea in any real or mixt Action, in o- 

ther Manner than ſuch Court, might 


have done before. 
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Of the Attornies and other |. 
Officers of the Court, and 1 
the Proceedings by and 1 
againſt them; and alſo of Y 


Hollicitors. 


Of the Ofice and Brfineſs of an Attorney, 
public, and private, and ſome Statutes re- 
lating to the Duty and Conduct of Allor- 
nies, and other Officers of the Court, 
and Solicitors. £ 


5 Attorney is a Perſon ſet in the 4 he neten 
Place of another, and is either Sorts. 
public, as an Attorney at Law, whoſe 

Warrant is Talis ponit loco ſu9 Talem At- 

lornatum, or private, who has Autho- 

rity given him to act in the Place and 

Stead of him, by whom he 1s delegated, 

in private Contracts and Agreements, 

which Authority muſt be by Deed, that 
it may appear that the Attorney has pur- 
ſued his Commiſfion: Of this all Perſons 
are capable, and therefore may be exe- 
cuted by Monks, Infants, Feme Co- 
verts, Perſons attainted, outlawed, ex- 
communicated, Villains, Aliens, Sc. for 
this being only a naked Authority, the 
Execution of it may be attended with 
no Manner of Prejudice to the Perſons 
under 
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Attorney at 


Law. 


Of Attornies 
with reſpect to 
the ſeveral 


Courts. 


Attornies when 
to enter their 
Warrants. 


Penalty on not 
filing their War- 
rant. 


Proceedings againſt Attornies, &, 
under ſuch Incapacities, or Diſabilities 
or to any other Perſon, who by Lay 
may claim any Intereſt of ſuch diſable 
Perſons, after their Death. Co. Lit. 52, 
6 Co. 58. Hob. 9. 


But the Perſon here treated of, is an 
Attorney at Law, who 1s appointed to 
proſecute, and defend for his Client, 
and is conſidered as an Officer belonging 
to the Courts of Juſtice, concerning 
whom there are ſeveral Statutes, and 
Reſolutions. 


rr — 2 4 798 


And note, that in Reſpect of the 
ſeveral] Courts, there are Attornies at 
large, and Attornies ſpecial belonging to 
this or that Court only: Alto an Attor- 
ney may be a Solicitor m other Courts 
by a ſpecial Retainer; ſo one may be 
Attorney on Record, and another do 
the Buſmeſs: And there are Attornies 
who manage Buſineſs out of the Courts, 
See Jacob's Law Dictionary, Title, A. 
torney at Law. 


By Stat. 33 Hen. 8. Seſſ. 2. ch. 3. 
Attornies to enter their Warrants in 
Court the ſame Term that the Iſſue is 
entered of Record, or before, on Pain 


of 101. and Impriſonment. 


„By Stat. 10 Ch. 1, Self. 2. ch. 12. 
every Attorney in any Action in any 
Court of Record, ſhall deliver his War- 

rant 


Proceedings againſ® Attornies, &c. 
rant to be filed, on Pain of 10/7. and 
Impriſonment. 


By Stat. 6 Anne, ch. 6. no Attorney, 
Six clerk, Cc. to take a Papiſt Ap- 
prentice; and no Officer, Sc. to ſuffer 
a Papiſt Solicitor to inſpect Records on 
Pain of 507. Offenders herein to be held 
to ſpecial Bail. 


By Statute 7 Geo. 2. ch. 5. Six-clerks 
to have no more than ſix Apprentices 
at a Time, and Attornies and Solicitors 
three. 


Not to extend to Solicitors, Compre- 
hended in the Articles of Limerick, who 
took the Oath of Abjuration, before 
July, 1707; and fo as they keep but 


* 


one popiſh Clerk. 


Preſent Apprentices, to be admitted 
as uſual, taking the Oath in this Act. 


Officers of the Courts not to have a- 
bove four Cierks each, at a Time, 'who 
mall be admitted Attornies, and Solict- 
tors in their reſpective Courts, ferving 
hive Years. 


By Stat. 6 Geo. 1. ch. 6. no Satisſac- 
tion of any Judgment, ſnail be entered 
of Record, by Attorney, except he prove 
bis Warrant, by Affidavit of one Wit- 
nr. 


LiTiS, 
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No Attorney to 
take à Papiſt 
Apprentice and 
no Officer to ſuf- 
fer popiſh Solici- 
tors to inſpeck 
Records, 


Six-clerks may 
have ſix Appren- 
tices, Attornies 
and Solicitors but 
three. 


Not to extend te 
Perſons under 
the Articles of _ 
Lier. 


Preſent Appren- 
tices :o be admit- 
ted. 


Officers of the 
Court may have 
four Clerks at 4 


time to be ad- 


1itted Attornies - 


Attornies how to 
prove their War- 
rantsfor acknovs- 
ledging Satizlag- 
tien. 
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228 Proceedings againft Attornies, &c, 
15 Moy, 16722 It is ordered by the Court, that for 


Attornies for the future, all the Attornies of this 50 
Shcrif to enrol! Court, that are, or ſhall, from Time t i 
in 6 Days on Time, be Attornies for any Sheriffs in re. 
1 land, purſuant to the Statute, * thall with. st 
in ſix Days, next after they ſhall receive an 
their Warrants from ſuch Sheriffs, enter br 
the ſame upon Record in this Court, upon v 
Pain of five Pounds Sterling apiece, NC 
and the Attorney making Deſault A 
herein, to be likewiſe ſuſpended 
his Practice for one Term, then next WE 
coming. A 
| | | tc 
e Ordered by the Court, that for the th 
* Attornies to be future, the ſeveral Attornies of this ar 
heardaccording Court, do take their Station and Place, ME th 
heir enicritz. about the Table of the Court, accord- fo 
ing to their Seniority in Attorneyſhip, ni 
and that they be firſt heard their Mo- ti 
tions, fi 
| p1 
| ce 
Of admilting Perſons to act as Alttor- b. 
nes, and the Qualifications neceſſary fir al 
 fuch Perſons. n 
1 EF OR E the Statute, Meſiminſer i P 
merly made by 2. 13 Ed. 1. Ca. 10. all Attornies . 
Etters Patent ro. were made by Letters patent, under the a 
Juſtices. 8 1 ti 
great Seal, commanding the Juſtices, 
to admit the Perſon to be Attorney for 
ſuch an one, fince which there have been 0 
ſeveral Statutes and Rules made for the - 


better Regulation of Attornies. /id. 
| 2 Iuſ. 
* 23 Hen. 6. cha. 10. 


2 Infl. 249. 377- Co. Lit. 128. 8 Co. 
58. 2 Mod. 83. 


Buy the Stat. of Carliſie, 15 Ed. 2. 
Stat. 1. Eng. Barons of the Exchequer, 
and Juſtices ſhall not admit Attornies, 
but in Pleas that paſs before them, and 
where they be aſſigned, reſerved to the 
Chancellor's Authority in admitting 
Attornies, and to the Chief Juſtices. 


By Stat. 4 Hen. 4. ch. 18. Eng. all 
Attornies ſhall be examined by the Juſ- 
| tices, and by their Direction put into 
the Roll; and thoſe that are by them 
approved, ſhall ſwear, truly to ſerve in 
| their Offices, and to make no Suit in a 
foreign County, and the other Attor- 
| nies ſhall be put out by the like Diſcre- 
tion of the Juſtices, and their Maiters 
ſhall have Notice thereof, leſt they be 
| prejudiced thereby; and as any die, or 
| ceaſe, the Juſtices ſhall appoint others, 


r 
7 — 3 


notoriouſly in Fault, he ſhall forſwear 
the Court, and be never admitted into 
any other Court; the Treaſurer and 
Parons of the Exchequer, ſhall purſue 
tie like Courſe there at their Diſcre- 
don. 


By Stat. 1 Hen. 5. ch. 4. no Under- 


ſheriff, Sheriff's Clerk, Receiver, or 
dheriff's Bailiff, ſhall be Attorney in any 
P 2 | - mr 


Proceedings againſt Altornies, &c. 


The Dire&tions 
to the Juſtices 
and Barons in the 
admitting of At- 
tornies. 


Further Directi- 
ons to the Juſti- 
ces and Barons 
and their Power 
in the Admiſſion 
of Attornies and 
the Qualificati- 
ons neceſſary in 
the Perſons to be 
admitted. 


being virtuous, learned, and ſworn as 
| aforeſaid ; and if any Attorney be found 


Sheriffs EYE 


ſhall not be At- 
tornies. 
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230 Proceedings againſt Attornies, &, 


of the King's Courts, during the Tim 
that he is in Oflice. 


None to Practice By Stat. 10 ill. 3. Seſſ. 2. ch. 1g 


Arn ater? none thall practice as a Solicitor. Agent 


Solicitor, Sc. : 

who hall not Manager, or a Seneſchal, without tak 

take the Oaths . | 1 8 5 h D 

in this Act men- ing the Oaths, and ſubſcribing the De 

Wend, and the Claration therein mentioned, on Pain d 

orteitore and Pe- . 

nalty it they co, 1001. to the Proſecutor, and being con. 
vict, ſhall be diſabled to be Execute, 
or Adminiſtrator, or take a Legacy, « 


Grant. 


And Solicitor: And none to act as Solicitor, Agen 
Acting are beides . . 
15 breedtheir or Manager (except in his own Cank 
Children Prote& and his menial Servants) that does nit 


1 take the Oaths, Sc. and breed ti 
Children Proteſtants, ; 


Saving to Perſons A Saving here for Solicitors, com. 
comprenended in g | . . | 
ke articles of Prehended in the Articles of Limerick, 
Limerick. 
e e And by Stat. 6 Ann. ch. 6. no Fe. 
don. zurn piſt ſhall act as a Solicitor in any Coun, 
or Clerk to a Sheriff, or on Commill- 
: ons, before he takes the Oaths, and tub 
{ſcribes the Declaration, in 10 Hill.; 
ch. 13. mentioned; and alſo, the Oatt 
of Abjuration, preſcribed by Statute, 
2 Aline, ch. 6. in one of the four Counts 
Dublin, on Pain of 2004. and alto 10 
incur the Penalties, and Diſabilities, ll 
the lard Act, 2 Anne, mentioned. 


Fd 


Anj 


adn... a. Rn »— a 


Proceedings againſt Attornies, &c. 
Any Perſon ſeeing a Papiſt practiſing, 


may in Court, demand the Oaths to be 
tendered, and on his Refuſal, and Proof 
of his practiſing, the Party ſhall ſtand 
F convict, and be committed in Execu- 
ton, until he pay the 2001. 


Barriſters, Attornies, Officers, Sc. 


to give their Teſtimony on this Occaſi- 
on, and not to be allowed to inſiſt upon 
any Privilege, ſo as to exempt them 
from ſo doing. | 


The like Saving, as before in the 
Stat. 10 Will. 3. Seſſ. 2. ch. 13. as to 
Perſons acting in their own Caules, and 
their menial Servants, and as to Per- 
ſons within the Articles of Limerick. 


By Stat. 7 Geo. 2. ch. 5. after the laſt 
Day of Michaelmas Term, 1734, none 
to practice as Solicitor in the Four Courts 


not licenſed by this Act; the preſent 


and all future Maſters, and Six-clerks 


in Chancery, Attornies and Officers, and 


tome others excepted, - 


None but a Proteftant, from, four- 


teen Years old,. or two Years before the 
Time of Admililion, . ſhall be admitted: 


an Attorney, or Solicitor in the Four- 
Courts, and who hath ſerved five Years 
Apprenticeſhip to Six clerk, or Attor- 
ney, in England, or Ireland, or Solicitor 
admitted; and Affidavit of ſuch Ser- 
vice, to be made and filed in the ſame 


5 Court 


231 
Papiſts practiung 
may be tendered 
theOaths, and the 
Penalties of reſu- 
ſing. 


Barriſters At- 
tornies, c. to 
give their Tetti- 
mony. 


The like Saving 
as in Stat. 


10 Will. 3. 


Who ſhall be 
admitted and 
licenſed, and 
how to practice 
2 Attornies. 


Ibidera, 


The Oaths to be 
taken by Attor- 
nies, Sc. the 
Affidavit re- 
quired. 
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Court without Fees, and the Perſons ſo 
to be admitted, ſhall take the Oaths re. 
quired by 2 Anne, ch. 6. with the Oath 
in this Statute mentioned, as to taking 
popiſh Apprentices, &c. and if fuch 
Affidavit be falſified, the Admiſſion to 
be declared void, and the Perſon who 
made it, ſhall be proſecuted for Per. 


Jury. 


Indentures of Every Six-clerk, Attorney and Solicitor, 

Apprenticeſhip ſhall regiſter theIndentures of Apprentice- 
en and where a g ; 

to be regiſtered, ip the next Term after Execution, in 

their own Court reſpectively, paying one 

Shilling Fee for the Regiſtering ; on de- 

fault of which the Apprentice ſhall not 


be admitted. | 


— The Oath tobe. All Barriſters, Maſters in Chancery, Six- 


taken by Barriſ- . — 
ters, Ec. as to Clerks, Attornies, Solicitors, Officers of the 


Une Perc, Four Courts, and Deputies, admitted be- 
att in their, fore the firſt of May 17 34, ſhall, before the 
nes Ge. laſt Day of Michaelmas Term then next, 
take the Oath, as to ſuffering Perſons dil- 
qualified to act in their Names or employ- 
ing Popiſh Clerks, Sc. (which fee in the 
Statute at large) and theſe admitted after 
{aid firſt Day of May to take it in the fame 
Term when admitted ; and all faid Per- 
ſons neglecting to take ſaidOath, are in- 
capable to act till they take it. 


Who _ to ag. The Lord Chancellor and Judges of 


miniſter them. each of the four Courts may adminiſter 
the Oath. TE 


Any 


FEET NN DR ge ER a . 


Proceedings againſt Attornies, &c, 233 
Any of the Judges may upon Suſpi- How the Judges 


are to proceed 
cion or Notice ſigned by the Party, ſum- againit Perſons 
mon a Solicitor practiſing in his Court, 7608 © take 
who is diiqualifed by this or former 
Laws, and on Corifeflion or Proof, to pu- 
niſh him as for a Contempt by Fine or 
Impriſonment, the Fine not to exceed 
fifty Pound or leis than Twenty-five ; 
and the Impriſonment not to exceed ſix 
Months : This Puniſhmeat to exempt the 
Party from the Puniſhment of former 
Laws. | TIE: 


Every Perſon not qualified as aforeſaid, Who is diſquali- 
ſhall be deemed a Solicitor within the fe be ware. 
former Act and this, that draws, dictates; of ſoliciting. 
or briefs Pleadings. or Depoſitions, or 
Copies of Depoſitions, or takes upon him 
the Direction or Management of a Cauſe 
in the Four Courts where he is no Party, 
nor intereſted. | | 


Proteſtant Solicitors hitherto praCtifing The Chancellor, 
may be admitted to Practice, who ſhall Rolle, and Barons 
be licenſed by ithe Lord Chancellor, nene 
Maſter of the Rolls, or Barons of the © 
Exchequer under Hand and Seal before 
the laſt of Trinity Term, 1734, taking 
the Oaths, and to regiſter their Licence 
in their reſpective Courts; and all So- 
Iicitors for the future to regiſter their 
Licence in like Manner before they 


practice. 8 


Licence to be re- 
giſtered. 
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Their names to The Names of all Solicitors admitted 
be poſted up in i 


Cont, to be poſted up in the Court wherein ad- 


mitted, the firſt Day of the enſuing 
Term, and to continue the whole 
Term. 


| Barriſters, Se. Barriſters, Six-clerks, Attornies, and 


_ e Solicitors, marrying Popiſh Wives, and 
they conform mot converting them within a Year, 
within a Year. and inrolling a Certificate thereof, or 
_ educating their Children Papiſts, ſhall 

be deemed * and diſabled to 


Practi c, 


O. ile Haba But if ſaid Huſband, ſurvives faid 
ſurvives. Wife, the Diſability ſhall ceale. 


Servingpart ofan ; In the Caſe of the Death of the Maſter, 

Apprenticetup vacating the Indenture, or diſcharging 

o one and part 

to another ſufli- the Apprentice, he may ſerve out his 

8 ime with another, and ſhall be as 
effectual as five Years to any one Mal- 


. * 


Time for Per ſone Perſons out 5 the Kingdom may 
out of the aeg take the Oaths the Term next after their 


dom to tak 
Oaths. return. 


— 


Solicitors of the None not qualified in the Four Courts 


be ct. ſhall practice at the Aſſizes, Oyer and 
Terminer, or before Commiſſioners or 
Sub- commiſſioners of the Revenue, or 
Commiſſioners of Appeals, on pain of 


being puniſhed, 
This 


Proceedings againſt Attornies, &c. 28 


This Act not to extend to Suits or CO in capital 
E Proſecutions for Crimes puniſhed with 
E Death, 


Nor to Perſons under. the Articles of $aviog for Per- 


] Limerick, fo that he doth not employ at rage oy 


Articles of L. 


one Time more than one Popiſh Clerk. ui. 


Ibo may appear by Attorney, and in what 
Ca/es. 


HE Statute of J/eftminfler 2. 13 In what Cafes 
Ed. I. cap. 10. gives to all Perſons ace . 


a Liberty of appearing by Attorney ney without Let- 
without any Letters Patent, which 1t ck ty 
{ems they were formerly obliged to take tkey could not. 
out, otherwiſe they were to appear each 

Day in Court in their proper Perſon; 

for the Command of the Writ being to 

appear, was always intended to be in 

proper Perſon. 2 Inſt. 249. Ge. Lit. 128. 

d C9. 58. 2 Mod. 83. 


But in a capital Cafe the Party muſt And when they 
always appear in Perſon, and cannot 9% appear in 
lead by Attorney; alſo in criminal Of- 
iences where an Act of Parliament re- 
quires that the Party ſhould appear in 
rerſon ; ſo in Appeal, or on an Attach- 
ment. 2 Hawk. P. C. 273. Vide 1 Rol. 

Report 190. 2 Bulſt. 299. 3 Inſt. 312. 


On an —— Information, or And when fuck 
3 any Crime whatioever. under AP ate Coe none ® 
y Favour be du» 

6 Don ce of capital, the Defendant penſed with, 


way 
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may (by the Favour of the Court) ap. 
pear by Attorney; and this he may do 
as well before Plea pleaded, as in the 
Proceedings after the Conviction. 1 Ley, 
146. Acl. 165. Dyer 346. Cro. Fac. 462. 
3 P. C 275. Mur 


113 


106 * — wed — 


Ibidem, By Stat. 7. Hen. 4. ch 13. Eng. impo- 
tent Perſons may make their Attorney 
by Permiſſion of any Juſtice, or of the 
Chief Baron ; howbeit in the Writ of 
Capias ad Satisfaciendum the Common 
Law ſhall hold. 


Huſband to If Huſband and Wife are ſued, the 


make an Attor- 


ney for the Wife Huſband is to make an Attorney for her, 
when both are 2 Sand. 213. Bridg. 7g. Vid. 6 Mid. 


fued. 

e 86. 

Idiots and Lu- If an Idiot doth ſue, or defend, he 
aticks t . > 
appear. cannot appear by Guardian, Prochein- 


amy, or Attorney, but muſt appear in 
proper Perſon; but otherwiſe of him 
who becomes n compos mentis, (for he 
ſhall appear by Guardian) if within Age, 
or by Attorney, if of full Age. Co. Lt. 


i 125 b. 2 TInft. 390. 4 Ch. 124. Palm, 

is 520. 2 Hand. 335. 

Ys whe In an Attachment of Privilege by the 
1C COUFL NA 

4 have no Attor- Marſhal, he ſhall have no Attorney be- 

21 wy cauſe preſent in Court. 6 Mod. 16. 

"8 win neither, ny ant Infant Plaintiff muſt ap- 

3 to le or deten . a 

2 by Attorney. Pear by Prochein-amy, or Guardian, 

wo | but 

* 
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| but muſt defend by Guardian; but in 


neither Caſe can he appear by Attorney, 
for ar: Attorney's appearing for him is 
without Warrant, for an Infant cannot 
give him Authority ad perdend. & lu- 
craude as the Warrant of Attorney pur- 
ports; and therefore is to appear by 
Guardian aſſigned either by the Court, 
or by Writ out of Chancery ; and ſuch 
Guardian hath his Warrant from the 
Court, not from the Infant, and ought 
to be one of an Eſtate; for if he miſ- 
behaves himſelf an Action of Deceit 


lies againſt him. Palm. 225, 250. 1 


Rol. Abr. 287, 8. 


If an Action of Debt be brought a- 
gainſt an Infant Executor, he cannot ap- 
pear by Attorney, but ought to appear 
by Guardian, elſe it is Error; becauſe 


otherwiſe he might be at great Prejudice; 


for Aſſets may be found in his Hands, and 


ſo ſudgment ſhall be given to recover the 


Debt, Damages, and Coſts de bonis Te, 
tatoris ff, &c. fi non the Damages and 
Coſts de bonts propriis; and perhaps the 
Intant had a Releaſe, or Acquittance to 
plezd, and ſo he ſhall be charged de bo- 
75 propriis by his ill Pleading without 
any Remedy againſt the Attorney; but 
ita Guardian miſpleads, and loſes there- 
by, an Action lies againſt him, and 
therefore his being Executor cannot make 


him as a Man of full Age. 1 Rol. Abr. 


287-8. Poph. 130, Cro. Jac. 420. 1 Rol. 


Rep. 
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In what Caſes 
Infants, Execu- 
tors or Admini- 
ſtrators are to 
appear or 

ſue and deſend 
by Attorney and 
when by Guag- 
dian. 
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Ibidem. 


Didem. 
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Rep. 380. S. C. Palm. 229. 2 Leon. 59. 
Cro. Fac. 64.1. 1 Mod. 49. 


But if an Infant Executor brings an 
Action as Executor by Attorney, and 
hath Judgment to recover, this is not 
erroneous, becauſe for his Benefit. P4ph. 
130. C79. Fac. 441. S. C. and it is there 
ſaid, there is a Difference where an Infant 
Executor is Plaintiff, and where Defen- 
dant; and being Plaintiff, where he re- 
covers, or not; for if Judgment 1s given 
againſt him where he is Plaintiff, it 
ſcems all one as if he were Defendant. 


But note, it is held that if an Infant 
Adminiſtrator appears by Attorney it is 
Error, tho' Judgment be given for him, 
3 Bulſ. 180. but 1 Roll. Abr. 288. cont. 
et Vide. 1 Vent. 103. Cro. Eli. 241, 
2 Saund. 2 13. 1 Mod. 47. 298. 


If an Infant and Man of full Age are 
made Executors, they may bring an 
Action as Executors, and the Infant may 
ſue by Attorney without making any 
Prochein-amy,+ becauſe he ſues in the 


Right of the Teſtator, and not in his 
own 


But no Action lies againſt a Prochein- Amy; 
for if he loſes in ſuch Action, he is not concluded 
thereby, but may reſort to his Action of a higher 
Nature, Palm. 296. per Dod. 


- + This is founded upon another Reaſon, to wir, 
upon Neceſſity; for it is. abſolutely neceilary . 
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own Right. 1 Roll. Abr. 288. Counteſs 
of Rutland's Caſe adjudged, in which the 
Executors recovered in the Action. Co. 
Eliz. 278. S. C. 2 Sand 212, 1 $ Þ. 
adjudged per Cur. cont. Twiſden; for he 
that is of full Age may make an Attor- 
ney for him that 1s within Age. 1 Mod. 
47, 72, 296. adjudged by three Judges 
againſt Twi/den. I Lent. 102. adjudged 


1 Sid. 449. adjudged. But if an Action 


is brought againſt them he that 1s under 
Age may appear by Guardian. SY). 
318 adjudged ; and Jide 3 Med. 326. 
ſaid to be agreed. 


Of retaining an Attorney, what ſhall be 
an Appearance, and therein of the Mar- 
rant of Attorney. 


N Attorney 1s not compellable to 

appear for any one, unleſs he take 

his Fee, or back the Warrant, after 

which the Court will compel him to ap- 
pear. 1 Salk. 87. 


An Attorney on Sight of a Writ againſt 
Huſband and Wife undertook to appear 
for them, but aſter would not do it, a 

| Declaration 


all who are appointed Executors by the Will, ſhould 


be mace Parties to the Ation, anc where there are 
ſever] Exccutors, the Act of one ſhull conclude 


his Companion, and therefore ths general Appea- 
rance per Htturnat. is good for ail of them. Carth, 
I24.per Holt. C. F. 
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Attorney inwhat 
Cales compella- 
ble to appear. 


If he undertakes 
to appear, and 
afterwards refu- 
les he may be 
compelled to ap- 
pear. 
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Declaration was delivered which he re- 

ceived de bene Ee, and Judgment was 
entered for want of a Plea, and the 
Court ſet it aſide for Irregularity, but or- 
dered the Attorney to be laid by the 
Heels. And it was ſaid that if an Attor- 
ney undertakes to appear, and after will 
not do it, upon Summons before a Judge 

he ſhall be compelled to do it. 6 Md. 
86. 


An undertaking If before a Writ be taken Out, an At- 


Wee ater a torney promiſe to appear to it, and it is 


Wric is taken 9 
out is an Ap- afterwards taken out and ſhewed to him, 


N he ought to appear, but that is no actual 
Appearance; but if ſuch Undertaking be 
after the Writ is actually taken out it is 
an Appearance. 6 Mod. 42. per Holt. 
Ch. Juſt. Vide Comb. 299. 


If an Attoracy Where an Attorney takes upon him 


undertakes to 


appear, the to appear, the Court looks no further, 


often. but proceeds as if the Attorney had ſuf— 
ficient Authority, and leaves the Party 
to his Action againſt him. | 


In what Caſs Tf an Attorney appears and Judgment 


the Court will is entered againſt his Client, the Court 


or will not ſet 


aſide a Judg- will not ſet aſide the Judgment tho' the 
ment gait? Attorney had no Warrant, if the Attor- 


Detendant, on an 


Appearance by ney be able and reſponſible, for the Judg- 


then W ment is regular, and the Plaintiff is not 
rant, to ſuffer when in no Default ; but if the 
Attorney be not reſponſible, or ſuſpici- 
ous, the Judgment will be ſet aſide, for 
otherwiſe the Dęfendant has no * 

an 
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and any one may be undone by that 
Means. 1 Salk. 88. 6 Mod. 16. S. P. 
That an Action will lie againſt the At- 
torney for appearing without a Warrant, 
5 Mod. 205. And for that Reaſon an 
Attachment denied. Comb. 2. 


A Warrant of Attorney may be en- 
tered atany Time before Judgment, or 
before a Writ of Error brought. 


No Man, though by Conſent of Par- 
ties can be Attorney on both Sides, for 
the Conſent of Parties cannot change the 
Law. 


If the Attorney in the original Acti- 
on, acts as Attorney in the Proceedings 
againſt the Bail without a new Warrant, 
this is Error; for tho' any Perſon may 
take out a Scire facias, yet upon the Re- 
turn a Plea commences, and a new 
Warrant of Attorney ought to have 
been entered, becauſe this is a new Cauſe, 
and a different Record. 


In Debt upon a Bail Bond, the Princi- 
pal gave a Warrant of Attorney to ap- 
pear for himſelf, and likewiſe ordered the 
tame Attorney to appear for the Bail 
who were his Neighbours the Attorney 
appeared accordingly, and for want of 
a Plea judgment was had againſt the 
Principal and Bail; butupon Motion it was 
fet aſide as to the Bail, the Principal's 
order not being a Warrant to appear 

| or 


241 


Warrant may be 
entered before 
Judgment or 
Writ of Error. 


The fame PS. 
fon cannot be 
Attorney on 
both Sides. 


The Attorney 
in the originai 
Action, acting 
as Attorney a- 
gaipſt the Bail. 
ought to have 2 
new Warrant, 


An Appearance 
by Attorney for 
the Principal and 
the Bail, upon 
a Warrant jrem 
the Principal on- 
ly, and Judg- 
ment thereon, 
the Judement 
{et ande as tothe 


Bail, 
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for more than himſelf; but it being hy 
Ignorance of the Law, and not a wilfy| 
Act, the Judges diſcharged the Attor- 
ney, as to any Contempt. 2 Sher. Rep, 
161. 1 Keb. 593. 


AMiſtakeinthe If there be a Miſtake in the Attor- 
Attorney'sName , s 

may be amended EY 5 Name it may be amended by the 
on the Roil, if Warrant of Attorney, for the Warrant 


Fn Iv of Attorney being precedent will amend 


Warrant. 
the Roll, and the Court will take No. 
tice that it is the ſame that appeared. 
Moore, 511. 

But not if the But if the right Name be no where 

right Name be 

no where enter- Entered, the Court cannot amend. 


ed, Bul. 202. Vide 1 Hall. 88. 


Of the Per of an Attorney, when ap- 
Pointed, and the Regularity of his Pro 
ceedings. 


8 7” HE Authority of an Attorney, 
nues after Ap- when appointed, continues until 
potinen” judgment, and for a Year and a Day 
afterwards, to ſue out Execution; and 
for a longer Time, if the continue 
Execution; but if not, the Judgment 15 
ſuppoſed to be ſatisfied, and to make ap- 
pear otherwiſe, the Plaintiff muſt again 
come into Court, which he either does 
by ocrre facias, or an Action of Debt on 
the Judgment. Comb. 40. 1 Roll. Abr. 


i} 378. 1 Roll. Rep. 366. Style, 426. 
ws, and then a new Authority is necellary. 
"72 1 Salk, 80. 

* 8 i 
3 n 
"i 
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In Aſſumpſit, the Defendant pleaded An Attorney's 


Conſent will 


Non-aſſumpſit infra ſex annos, the Plain- bind his Client 


tiff replied, and for Want of the De- 
fendant's joining Iſſue in due Time, the 
Plaintiff's Attorney ſigned Judgment, 
but afterwards conſented to accept the 
ſoinder in Iſſue, but upon Motion to 
the Court to compel him to accept it, 
it was oppoſed, becauſe the Plea was a 
hard Plea, and the Client had Notice of 
the Advantage, and ordered the Attor- 
ney to inſiſt upon it: The Court faid, that 
ſince that was a hard Plea, they would 
not have compelled him, if he had not 
conſented to waive the Advantage, but 
now they would hold him to his Conſent ; 
and for the Client, he was bound by the 
Conſent of his Attorney, and they could 
take no Notice of him. 1 Salk. 86. 


That the Attorney's Conſent to ſtand 
t an Arbitration will bind his Client, 


Vide Carth, 412. 1 Salk. 70. 


In Debt, the Plaintiff by Attorney, 
cannot enter a Retraxit, becauſe that is 
a perpetual Bar, and in Manner of a 
Releaſe, it muſt be in propria Perſona. 
6 Co. 88. C Jac. 211. $03: 
1 Salk. 89. 


But in Treſpaſs in C. B. there was a 
Verdict for the Plaintiff, and his Attor- 
ney entered a Remittit damna as to Part, 
and judgment for the reſt; and it was 
held that the Attorney, by his being con- 

Vol. II. 2 ſtituted 


thoꝰ to his Pre- 
judice. 


So to ſtand to an 
Arbitration. 


An Attorney 
cannot enter a 
Retraxit for the 
Plaintiff in an 

Action of Debt. 


But may a Ra- 
maitit damna. 
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ſtituted Attorney, may remit Damages 
and that a Remiltitur necd not be by the 
Plaintiff in propria Perſona, as a Retraxit 
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That where the Attorney for the 
Plaintiff, or Defendant, dies pending 
the Suit, and the Party whoſe Attorney 
is dead, will not retain an other Attor- 
ney to manage his Caule, the Attorney 
againſt him may proceed, and is not 
bound to hinder his Chent's Cauſe. Vid. 
Jenk. 179. Styles Prat: Reg. 13. For the 
Proceedings in this Caſe, lee Title Abate- 
ment and Diſcontinuance, Page 277, 278. 


If A. gives a Warrant of Attorney, 
to one to confeſs Judgment in Debt to 
B. by Non ſum informatus at eight in the 
Morning, and at ten the ſame Day, A. 
dies before the Judgment is ſigned by 
the Secondary, yet the Judgment is re- 


gular, Raym. 18. the Law admits of no 


Fractions in a Day. 


A Warrant of Attorney to confeſs a 
ſudgment is not revocable, and the Court 
will give leave to enter up the Judg- 
ment, tho' the Party does revoke it, 
but it is determinable by the Party's 
Death: But if the Party dies in the Va- 
cation, the Attorney may enter up tlie 
judgment that Vacation, as oi the pre- 
cedent Term, and it is a Judgment at 
the Common Law, as of the precedent 
Term, though it be not ſo upon the 
Statute of Frauds, in Reſpect of Pur- 
Chaſers, but from the ſigning; allo the 
Attorney muſt bring in the Roll, before 
the Efoi'en Day of the ſubiequent Term, 


| otherwiſe the Court will not admit it to 


13-2 be 
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If the Attorney 
for the Plaintiff 
or Defendant dies 
pending a Suit, 
and another not 
retained, how the 
oppotite Party is 
to proceed. 


A Warrant of 
Attorney to con- 
leis Tudgment 
given b y a Perſon 
in the Morning, 
who dies the 
iame Day before 
the Secondary 
ſigns the Judg- 
ment, yet regu- 
ar. 


Warrant of At- 
torney toenter 
Judgment not 

re vocable; but 
determinable 
with the Death 
of the Party, un- 
leis it happen in 
Vacation time, 
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be filed. 1 Salk. 87. Vide Raym, 6g 
Laich, 8. | 


Of the Privileges which an Attorney has 
and how he is to ſue, and be ſued. 


Attornies and Ttormies and other Cfficers of the 
33 Courts have Privilege not to be 


Court to be ſucd : : 
only in theCourts ſued in any other Courts except thoſe in 


ro which they be- Which they are ſworn and admitted, be- 


long. EE 
cauſe of the Prejudice that may accrue 


to the Bulineſs of thoſe Courts in which 

| their Attendance is required; neither are 

And are not to they to be held to ſpecial Bail, becauſe 

nal to ſpecial they are obliged to attend, and therefore 

are preſerved to be always amenable. 

Alſo as Officers of the Court they are in- 

And in ſuits in titled to the Proceſs of Attachment; 
their own right . . 3 

may proceed by and in Suits wherein they are perſonally 

Attachments of concerned, in their own Right may 


Privilege. O's 
= proceed by Attachment of Privilege. 


In what Caan But this Privilege an Attorney ſhall 
ae Bal not have at the King's Suit. 2 Rol. Abr. 


not have Privi- 


kge. 274. Bro. Superſedeas 1. 9 H. 6. 44 
nor unleſs there be the ſame Remedy in 
; his own Court, therefore he ſhall not have 


it when Money 1s attached in his Hands 
by foreign Attachment in the Sheriff's 
Court in London, 1 Sand 67. 2 Keb. 346. 
Lide Comb. 427. nor in an Action real 
againſt an Attorney of the King's-Bench. 
I Sand. 67. Nor on any Appeal «- 
gainſt an Atorney of the Common-Pleas. 
I Saund. 67. Nor when he ſues or his 


ſued in Auter Droit as Truſtee, Execu- 
tor, 
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tor, or Adminiſtrator, Sc. for his Pri- 
vilege 1s perſonal, and therefore ex- 
tends only to Suits wherein he is perſonal- 
ly concerned in his own Right. Pratt. 
Attorney, 3 Edit. 249. Hob. 177. 1 
alk. 2. nor when one Attorney ſues 
another, 2 Mod. 298. 2 Rol. Abr. 274. 
nor when he joins, or is joined in the 
fame Action with others. 1 Vent. 298. 
Dyer, 277.  Godb. 10. 2 8 
275. 

If an Attorney of any of the ſuperior Attorney not te 
Courts be choſen Conttable, he may have ga, chan 2 
a Wric of Privilege for his Diicharge ; and why. TY 
for his Attendance being neceſſary in 
thole Courts, it is apparent that he cannot 
execute any inferior Office in Perton; 
and this Privilege he ſhall have, not only 
where there is no ſpecial Cuſtom, concern- 
ing the Election of Conſtables, but alſo 
where they are choſen by a particular 
Cuſtom in reſpect of their Eſtates, or 
otherwiſe, for that no ſuch Cuſtom ſhall 
be intended to be more antient than the 
Uſages of thoſe Courts, and therefore 
ſhall give way to them. C70. Car. 283, 

389. 1 Fent. 16, 29. Noy, 112. Mar. 
30. 2 Keb: 417; 08. 
i Mod. 13. Raym. 179. | 


If your Suit be againſt an Attorney or At'orney not to 


ted as 
other Officer of this Court, you are not * Preton 


to arreſt him, nor are you to ſerve him 2 
with Sub pœna Or any other Proceſs for ap- ue againſt him. 
pearance ; for as he is an Officer of this 


Court, he is thereſore preſumed and ſup- 
23 poſed 
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How Attormies Poſed to be always preſent in Court; 

and the Proceed- and he is to be ſued in that Court only 

5 of which he is an Officer; but without 
any previous Proceedings you may file a 
Declaration againſt him, of which you 
may give him Notice, but are not obliged 
to do it for the Reaſons aforeſaid, * 


iden, And upon this Declaration the Officer 
enters the Rule to plead as on a Decla- 
ration againſt a common Perſon, and all 
the after Proceedings are the tame. 


l, he gives Bail If an Attorney be Defendant he ought 
Privilege, = not to give in any Bail; (being ſuppoſed 
always preſent in Court) if he gives Bail, 
he waives his Privilege. Pratt. Attorney, 


3 Edit. 330. 


May be arreſted If an Attorney. be forejudged, or ſuſ- 


if forejudged or 


ſuſpended. pended, he may be arreſted, and ſuch 
Arreſt ſhall ſtand good. But if he be 
not ſuſpended, or forejudged, he may diſ- 
charge himſelf from fuch Arreſt by Super- 
ſedeas. Ibidem. 


Attorney uſing a 
1 


ret be fut. An Attorney uſing any Trade ſhall 
out of the Roll. be obliged either to leave off his Trade, 
or be put out of the Roll : And in this 
Cale, a Capias has been granted before 


This Method of proceeding ſeems not a little 
ſevere ; ſome Notice ſhould be given to the Attor- 
ney at leaſt before Judgment is entered ; for accord- 
ing to the preſent Practice, unleſs he be conſtantly 
on the Watch, an Execution may be iſſued 
againſt him for a Debt he does not owe. | 
Wn 


Proceedings againſt Attornies, &c. 
the Attorney has been forejudged. i- 


dein. 


If any Attorney would fave an Arreſt 
upon Proceſs out of any of the Courts, 
he muſt deliver his Writ of Privilege 
to the Sheriff, and atlow 1t with him. 
otherwite if the Attorney be arreſted 
without Allowance of the {aid Writ, the 
Sheriff will not diſcharge him on the 
Writ of Privilege, but he muſt then 
plead his Privilege for his Dil Charge, 
Sub pede Ste illi. Bur if the Proceſs ile 
ou: of an inferior Court, ſuch Writ is a 
Diicharge although it be not allowed. 
lbidem. 


Where one that 1s privileged in one 
Court ſues another who is privileged in 
the fame Court, or another Court, he 
that is ſued ſhall not have Privilege. 
Na inter &quales nulla Poteflas. Praft. 
Edit. 249. 


Privilege extends only to ſuch Attor- 
nies, Fc. who have an immediate De- 
pendance on the Court, and not to their 
Servants or Dependants. Ubidem. 


A privileged Perſon ſhall not be allow- 
ed his Privilege upon a Motion in Court, 
but he muſt appear and plead his Pri 
vilege. Ubidem. 


Q4 An 
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How an Attor- 
ney is to prevent 
an Arreſt, and 
how to be dif- 


charged 


reſted, 


if 


Al 


No Privilege be- 
tween Attornies. 


Privilege of At- 
tornies extends 
not to their Ser- 


vants, 


Attorney not te 
be allowed his 
7 Privilege on Mo- 


t ion, 


he muit 
plead it. 
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And the Sheriff 
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Rn An Attorney although he doth not 
he doth not Prac- PraCtice, yet he ſhall have his Privilege 
to fo long as he continues an Attorney on 
Barriſter has no Record, but a Serjeant at Law has no 


Privilege. Privilege, nor a Barriſter, - /bidem. 


Attachment of Although it has been faid that At. 
Privilege at the tachments of Privilege at the ſuit of 
8 mer ile Attornies ought regularly only to iſſue 
wherever a Ca- for heir Bills of Coſt, yet daily Experi- 
3 5 ence ſhews that in this Court they may 
ſuit of a Perſon be iſſued in all Caſes where a Capras qus 
not an Attorney, - - 8 
Minus may be iſſued by any Perſon not 


an Attorney. 


On 85 wriz And by Stat. 7 Vill. 3. ch. 25. on 


or Attachment every Writ or Attachment of Privilege 
of Privilege the 


Defendant is to at the ſuit of an Officer or Attorney of 


give ſpecial Bail, the Court, although there be no particu- 


though the Debt . . 
be but forty lar Certainty of the cauſe of Action ex- 


Shillings, preſſed therein, yet the Defendant ſhall 
be compellable, as in other Caſes, to give 
Bonds with Sureties forhis Appearance. 
And all Sheriffs and other Officers ſhall 
let ſuch Priſoners to Bail upon ſuch Secu- 
rity given to them. 


And note, upon ſuch Attachments cf 
cannot diſcharge FI 2 5 . 

the Bail-boad on Privilege the Sheriff cannot diſcharge the 

an Appearance, 2 | A a - 
fect Ball men Bail-bond upon the Defendant's entering 
be given. his Appearance (as in other Caſes he is 
obliged to do) for by the Cuſtom of the 
Court by l caſon of the PlaintiftsPrivilege, 
ſpecial Bail is to be given on every Attach- 
ment at the Suit of an Attorney or Officer 
of 


— 
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of the Court, though the Debt be but 


forty Shillings. 


A Clerk of the Court may lay a perſonal 


| Action in the County where the Court 
| fits, though the Cauſe of Action did ariſe 


in another County, but it is otherwiſe 
in real Actions, for Privilege does not 


extend to ſuch. Didem. 


If you are for the Defendant, and he is 
arreſted upon an Attachment of Privi 
lege, and the Sheriff has taken Bail for 
him as aforeſaid, or the Defendant is in 


Cuſtody, the Defendant's Attorney may 
then put a Rule on the Plaintiff to ſhew 
his Cauſe of Action in two Days, for 
Meaſurement of Bail, and according to 
ſuch Cauſe of Action the Bail ſhall be 
meaſured ; but if the Plaintiff doth not 
ſhew his Cauſe of Action in two Days 
after Service of this Rule, the Defen- 
dant may enter his Appearance; and 
then upon an Affidavit to be made of the 
Service of the Rule, and that the Defen- 
dant is no way indebted to the Plaintiff in 
any Sum of Money whatſoever, the Court 
upon Motion will order the Defendant's 
Appearance to be accepted of; and if the 
Detendant be in Cuſtody, the Court 
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A Clerk of the 
Court may lay 2 
perſonal Action 
in the County 
here the Court 
ſits, though the 
Cauſe of Action 
did ariſe in ano- 
ther County. 


But Defendant 

may put a Rule 

on PlaintifF to 

ſhew Cauſe of 
ail, 


And on Default 
thereof the Court 
will allow the 
Defendant's Ap- 
pearance. 


will make a Rule to diſcharge him: So 


ordered in the Caſe of Folliot, Attorney, 
againſt bite, in the Exchequer, in Eaſter 


Term, 1743. 


But 


Proceedings againſt Attornies, &c, 


But in the Caſe of Croker, Att torney, 
againſt Tool in the fame Term. the Cour 
> | did not require an Affidavit that the De. 
Mi fendant was not indebted to the Plaintiff 


Writs of Privi- It is enacted by 28 Hen. 6. ch. 4. that 
1 lege to inferior the Chancellor, Juſtices, and B rons, and 
= ont for whom 
5 to be made our. their Miniſters, ſhall not make any Writs 
7. of Privilege directed to Othcers of II. 
berties, or elſewhere, but only for the 
Miniſters, Servants, or Yeomen, conti 
nually abiding with them. He chat fur 
finds this Writ of Privilege (being no 
Servant and' continually abiding as afor 
ſaid) ſhall pay to the King one hu dred 
Shilliogs, and to the Party agg11eved one 
hundred Shillings by Pill or Writ ground- 
ed unon the Ordinances aforeſaid. And | 
the Chancellor and Juſtices ſhall ſuffer | 
none to ſue ont Writs of Privilege calling 
them their Miniſters, Servants or Yeo- 
men, if they be not fo, and continually 
abiding with them. The King ſhall have 
one hundred ings againſt him that 
ſueth out ſuch Writ, otherwiſe, to be re- 
covered as aforeſaid. 
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Of his Hees and Diſburſements and the Re. 
medy for the Recovery of them. 


pes Hat Is * the 7th Geo. 2. ch. 14. it 18 enact 
an Aion for a ed. that no Attorney, or Solicitor 


yi 3 . vi} 
Bit of Colo = of the Four Courts ſhall commence any 


furniſhing the Suits for any Fees, Charges or Diſburle- 


Cent ments at Law, or in Equity, until the End 
of 
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of one Month after he delivers unto the 
bun Wi Party to be charged, or leaves for him 
De. at his Dwelling-Houſe, or laſt Place of 
iff, Abode, a Bill of ſuch Fees, Sc. written 
in a common legible Hand in the Eng- 
Ii Tongue (except Law Terms and 
Names of Writs) and in Words at Length 
(except Fines and Sums). Such Bill to be 
ſubſcribed with the proper Hand of ſich 


OS» 
other in that Behalf authorized unto the 


| Lord Chancellor, Lord Keeper, or Com- 
miltioners of the Seal, or unto any of 
the ſaid Courts, or unto a Judge, or Ba- 
ron of any of the ſaid Courts, in which 


Part thereof in Amount or Value hath 
| been tranſacted ; and upon Submithon of 
the Party, or fuch Perſon authorized, to 
pay the whole Sum that upon the Taxa- 
tion of the Bill appears due to the faid 
Attorney, Sc. The ſaid Lord Chancellor, 
Ge. are to refer the Bill and the Attor- 
ney's Demands thereupon (tho' no Acti- 
8. . . s 
on or Suit be then depending in ſuch 
Court touching the ſame) to be taxed 
ad ſettled by the proper Officer, with- 
for that Purpoſe; and if the Attorney, 
Sc. or Party chargeable, having due No- 
18 9 4 
tice, ſhall refuſe or neglect to attend ſuch 
1 axation, the Officer may proceed to tax 
tie Bill ex parte, pending which Refe- 
rence and Taxation no Action ſhall be 
commenced touching faid Demand; and 
upon 


Attorney, Sc. and upon Application In what Man 


of the Party, chargeable, or of any the Bi mall be 
taxed. 
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ner 


the Buſineſs in ſuch Bill, or the greateſt 


cut any Money being brought into Court 


Pending ſuch 
Taxation no Ac- 
tion to be com- 
menced. 
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upon the Taxation ard Settlement of 

ſuch Bill and Demand, the Party ſhall 

forthwith pay the Attorney, Ec. or any 

Perion authorized by him to receive the 

fame that ſhall be preitent at the Taxa. 

tion, or unto tuch Perſon, or in ſuch 

Manner as the Court ſhall direct, the 

whole Sum found or remaining due 

thereon, which Payment ſhall be a full 

OnDefault liable Diſcharge of ſuch Bill; and in Deiault 
to an Attach- thereof, the Party ſha!l be liable to an At- 
. tachment or Proceſs of Contempt, or to 
ſuch other Proceedings at the Election 

of the ſaid Attorney, c. as he ſhould 

| have been liable to, for Breach of any 
3 Order of the Court; and if upon the 
to refundif over- Taxation, Sc. it be found that ſuch At- 
ene torney, Sc. is over-paid, then the {aid 
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rached. 4 | 

5 Attorney, Sc. ſhall forthwith refund 
1 unto the Party, or unto any Perſon au- 
7s thorized by him to receive it, if preſent 
1 at the Settling thereof, or unto ſuch Per- 
"oy ſon, or in ſuch Manner as the Court ſhall 
3 direct, the Money which the O\licer ſhall 
i certify to have been over paid ; and in 
W Default thereof the ſaid Attorney, Es. 
WM ſhall be likewiſe liable to an Attachment 
35 Fa or Proceſs of Contempt, or to ſuch other 
5 | Proceedings at the Election of the Party, 
3 as he would have been if this Act had 
1 Ji not been made; and the ſaid Courts may 
5 In what Caſes award the Colts of ſuch Taxation to be 
5 eee, paid by the Parties according to the 
1 we Taxon. Event of the Taxation of the Bill; (that 
5 is to ſay) if the Bill taxed be leſs by a 
4 f ſixth Part than the Bill delivered, oy 
4 the 
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the Attorney, Cc. is to pay the Coſts ; 
but if it be not leſs, the Court in their 
Diſcretion, . ſhall charge the Attorney or 
Client, with ſuch Coſts, according to 
the Nature of the Cale. + Vide Cro. Car. 


159. 


It is held that where Accounts upon 
Bills of Coſt, have been ſettled between the 
Attorney, or Agent, and Client, and ſign- 
ed; the Client cannot afterwards compel 
the Attorney, or Agent, toa Taxation of 
thoſe Bills of Coſt, and has no Relief 
but by Bill in Equity. So determined 
in the Caſe of Lord Angleſey againſt 
Coultherft in Chancery, in 1742. and in 
the Cale of Bourke againſt Burton in 
this Court, 5th July, 1743. 


Of Offences and 1Mſbehaviours, for which 
Altornies and Officers of the Court, are 
puniſhable, aud therein of the form of 

' the Proceedings againſi them. 


Ttornies are Officers of the Court 

and liable to be puniſhed in a ſum- 

mary Way, either by Attachment, or 
having their Names ſtruck out of the 
Roll of Auornies, for any ill Practice 
attended with Fraud, and Corruption, 
and committed againſt the obvioue Rules 
of Juſtice and common Honeſty ; but 
the Court will not be eaſily prevailed on 
io proceed in this Manner, if it appears 
that 
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Bill of Coſt not 
to be taxed after 
Account ſettled 
and ſigned. 


Attornies in 
what Caſes puns 
iſhable, and bow . 
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that the Matter complained of, was 4. 
bt ther owing to Neglect, or Accident, 
1 than Deſign.; or if the Party injured has 
_ _ | other Remedy, provided by Act of Par. 
3 liament, or Action at Law. Style, 426, 
By r © Med. 16. 
| 4 Mod. 367. 


Attorney ſuing But if an Attorney takes upon him 
or defending for to projecute, or defend a Suit for ano- 
another without 5 f e 
Authority pua- ther, without any Manner of Direct 
ſhavle At. ons from him, the Court will grant an 
achment. . 

Attachment for him, 38 E. 3. 8 b. Raf 
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3 os Photon Alto, a Perſon taking upon him to 

_ : acting as an At- — 2 2 N | ; 2 . 

8 dene who-is no PROSECUTE. OT defend any Action, who is 

-M Attorney. no Attorney, 1s liable to be puniſhed in 
4 | this Banner, whether he had any Di— 


rechons or not. 2 Haw. P. C. 144. 


We 
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Attorney alſo In Strictneſs, an Attorney is liable to 
Wh; prnimeve tor. be puniſhed, unleſs he record his Au- 
FF 75 eis s 


Warrant of At- thority or Warrant of Attorney in Time. 
orney in Time. 7. 
e e EF C414 
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Other Case in Attornies are alſo puniſhable for baſe 
Which Attornies R ; : ; 
are punihable, and unfair Dealings towards their Cli- 

| ents, in the Way of Buſineſs, as for 
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Þ protracting Suits by little Shifts, and 
5 Devices, and putting the Party to un- 
4 neceſſary Expence, in order to raiſe. their 
3 Billa, or demanding Fees for Buſineſs 
3 that never was done; or for refuſing to 
5 deliver up to their Clients, Writings 
5 5 ET: with 


* 3 R 4 
To "Og BE en Et Ae AA 


i 
9 


— 


e eee e. 


. 


5 
— 


% 


Proceedings againſt Attornies, &c. 


with which they had been entruſted in 
the Way of Buſineſs, or for Money 
which has been recovered, and received 
by them to their Clients Uſe, or for 
other ſuch-like groſs and palpable Abuſes. 
Rafal, 93. 3 2 Raw. + GG 


144. 


But the Court will ſeldom grant an 
Attachment, for the Detainer of Writ- 
1195, entruſted to them by their Clients, 
or "Money, without firſt making a Rule 
on the Attorney, to deliver them to the 


Party; as allo, it will juſtify an Attor- „ 


ney's detainin 


g ſuch Wr itings, or Money 


for his Security, until he be Paid all his 
juſt Fees; nor will it ever interpoſe in 
this Manner as to any Writings or Mo- 
ney received, by an Att ttorney on any 
other Account, except only in his Way 
of Buſineſs, as an Attorney, but will 
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But the Court 
will not compel 
an Attorney to 
deliver up Wri- 
tings or Money 
C until he be paid 
his juſt Fees; nor 
grant an Attach» 
ment in ſuch 
Cafe without 2 
Rule to ſhew 
Cauſe. 


Nor compel him 
to give up Wri- 
tings not deliver- 
ed to him in the 
way ol his Buft- 

neſs. 


leave the Party to his ordinary Remedy, 


by Action. 1 Salk. 87. 

1 are puniſhal ble for diſobey- 
ing the Rules of the Curt, of which 
tn-y have Notice either exprelhly; Or 
imphedly ; alſo for forging a Writ or any 
other Matter of © Set or but attempt- 
ing to do it, or for taking out a Capids, 
which has no Original to warrant it, 
or for receiving Money of a Chent, for 
ſuing out an Otiginal, and allo for a 
Fine due thereon to the King, where 

in 


Other Caſes in 
which Atternies 
are punithable. 
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Againſt whom 
either by the 
common Law, 
or Statute this 
Action lies. 


Bailiff What. 


Receiver what. 


* Bailiff, or | Receiver, or by one in 


Proceedings on Account, &c. 


in Truth no Original was ſued out, nar 
any Fine paid to the King, or far 


endeavouring to ynpoſe on the Court, T 
as by cauſing an Action to be brought q 
againſt one in it by Colluſion, without [ 
any juſt Ground, in order thereby to en- i 
title the Party to the Privilege of the / 
Court, and afterwards upon the Exe. ; 
mination of the Matter in Court, giving . 
a falſe Account of it, or for giving D- | 
rections to a Sheriff, concerning what 

Perſon he ſhould return on a Pane 

Cro. Car. 74. Dyer, 241. PI. 50. 244 | 


FL. 58. Fitz. Attachment, 3. 7. 161 
4. 5 Bro. Privilege, 43. Moore, 882. 


— 


Account, and the Proceedings 
_ r#hereon. 


* the common Law, Account only 


lay againſt a Guardian in Soccage, 


Fa- 


* By Bailiff is underſtood, a Servant that hath 
Adminiſtration and Charge of Lands, Goods, 
and Chattels, to make the beſt Benefit for the 
Owner; againſt whom, an Action of Account 
doth lie for the Profits which he hath raiſed, or 
made, his reaſonable Charges and Expences de- 
ducted. Co. Lit. 172. a. 

+ A Receiver, is one who receiveth Money, 
and is to render an Account of it, but is not al- 
lowed any Charges or Expences, but what is a- 
greed on by the Parties. Co. Lit. 172. 4. 


Proceedings on Account, &c. 
Favour. of Trade and Commerce, nam- 
ing himſelf Merchant, againſt another 
naming himſelt Merchant, and for the 
Executors of a Merchant; for between 
theſe, there was ſuch a Privity, that the 
Law preſumed them conuſant of each 
others Diſburſements, Receipts, ahd 
Acquittances. Co. Lit. go. b. Co. 
Zit. 192. F 1% at £6 0 
a. I Ba. Abr. 17. See Weſt. 2. 13 Ed. 


. ch. 11. 


The Statute, 13 Ed. 1. ch. 23. gives 
an Action of Account to the Executors 
of a Merchant. The 25 Ed. 3. ch. 5. 
to Executors of Executors. The 31 Ea. 
3. ch. 11. to Adminiſtrators; and by 
the Statute 6 Any. ch. 10. pars. Acti- 
ons of Account may be maintained a- 
gainſt the Executors and Adminiſtra- 
tors, of every Guardian, Bailiff, an 
Receiver; and by one Joint-tenant, 
and Tenant in common, his Ex- 
ecutors and Adminiſtrators, againſt 
the other as Bailiff, for receiving 
more than comes to his Share; and 
againſt the Exccutors and Adminiſtra- 
tors of ſuch Joint-tenant, Sc. and the 
Auditors appointed by the Court, may 
examine the Parties upon Oath, touch- 
ing the Matters in Queſtion, and for 
their Trouble, ſhall have ſuch Alow- 
ance as the Court thall adjudge reaſon- 
able, to be paid by the Party owing the 
Pallance. : 


Vol. II. R Before 
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Actions of Ac- 
count againſt th 
Executors of 
Guardians and 
Receivers, and 
by one Joint- te- 
nant and Tenant 
in common, his 
Executors, &c. 
againſt the other 
as Bailiff and a- 
gainſt his Execu- 
tors and Admi- 
niſtrators. 
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How the Law 
ſtood before this 
Act. 


In Action of Ac- 


count there muſt 


be privity in 
Deed or in Law. 


And how a Per- 
jon charged as 
Bailiff or Recei- 
ver ſhall anſwer 
and be allowed 
in this Action. 


The Method of 
proceeding on 
Accsult. 


Proceedings on Account, &c. 


Before this Statute, if one Joint-te. 
nant, or Tenant in common, received 
all the Profits, the other could not have 
his Action, unleſs he actually appointed 
him Bailiff, or Receiver. Co. Lit. 172. a. 
186. 4. 200. b. F. MB. 118. ſo if there had 
been two Executors, and one received 
all the Debts of the Teſtator ; for be- 
tween theſe, there was not ſuch Privity, 
as the Law required. Bro. Tit. Accomp, 
5. 117. 


So let it be noted, that in an Action 
of Account, there muſt be either Privi. 
ty in Deed, by the Conſent of the Party, 
as where he 1s his Bailiff, or Receiver 
(for againſt a Wrong doer, an Account 
will not lie) or a Privity in Law, ex Pro- 
©1/ione legis, as againſt a Guardian; and 
at Law, if the Defendant is charged as 
Bailiff of Goods ad Merchandizand. he 
ſhall anſwer for the Increaſe, and he 
puniſhed for the Negligence, and have 
his Expences, and Factorage allowed 
him; but if he is charged as Receiver, 
ad computandum, he ſhall anſwer only for 
the Money, or Thing delivered, except 
in Caſes of Joint-merchants, in Favour 
of Trade. See Treatiſe on Equity, 75. 
2 Brownl. 76. 1 Roll. Ar. 119. 


The Proceedings upon the Declarati- 
on, are the ſame in this Action, as in 
other Actions; but the uſual Pleas are, 
that the Defendant never was Receiver, 
that he hath fully accounted, &c. Po 

| n 


Proceedings on Account, &c. 


And in this Action, there are two 
Judgments; the firſt is, that the De- 


fendant do account; and having done this 
before the Auditors, there is another 


261 
In this A&ion 


there are two 
Judgments, 


Judgment entered, that the Plaintiff ſhall 


recover of the Defendant, ſo much as he 
is found in Arrear, II Rep. 40. 


And note, the firſt Judgment is but 
an Award of the Court, like to a Writ 


to enquire of Damages; and theſe two 


Judgments, depend one upon another ; 
for if Judgment be to Account, and the 
Party die before he hath accounted, the 
Executor cannot proceed in the Action, 
but it muſt be begun again; and no 
Writ of Error will lie upon the firſt, 
till after the ſecond Judgment. 11 Cz. 
396. Cro. Eliz. 636. 2 Bacon, 192. 


when the Defendant ſhall be adjudged 
to Account, the Plaintiff may forthwith 


The firſt Judge 
ment but an A- 
ward of the 
Court, 


A Writ of Capia; 
ed C:mputand 19% 
to iſſue on the 


fe upon ſuch Judgment, a Writ of b Judgment. 
Capias ad Computandum againit the De- 


fendant, and if the Defendant be taken 
thereon, he ſhall be committed to Pri- 
lon, unleſs he enters into a Recogni- 


The Defendant 


to cater into a 


zance with Sureties, the Condition of Recognizance, 


which is as follows, 70 wr. 


That the Defendant ſhall appear in 
his own proper Perſon, before the /\udi- 
tors aſſigned by the Court to take his 
Account, (tali die) aſſigned by the ſaid 
Auditors, and ſo from Day to Day, and 
every Day, until the ſaid Account be 

R 2 Gniſh- 


The Intent of 
the Recogni- 
zance and the 
Subſtance there- 
of. 
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Capiar ad Compu 


tandum, 


Auditors An 


ed. 


Proceedings on Account, &c. 


finiſhed; and alſo that the Defendant 
ſhall appear before the Barons of this 
Court, at the Day, when the Auditors 
ſhall deliver in the ſaid Account in Court, 
and fo from Day to Day, and every Day 
of Plea, until the ſaid Plea therein be 
determined, and Judgment given there- 
in; and if Judgment therein be given 
againſt the Defendant, then the Defen- 
dant ſhall render his Body Priſoner to the 
Marthalſea of the Four-courts, there to 
remain, until the Defendant ſhall fatisfy 
the Plaintiff of the Arrears found upon 
him. Prat. Reg. 10. 


When the Defendant hath fo entered 
into Recognizance as aforeſaid, or if the 
Defendant be not to be found, and if a 
non eft Inventus ſhall be returned by the 
Sheriff on the Capias ad Computandum; 
in either Caſe, the Court upon Motion 
of the Plaintiff's Council, will aſſign 
Auditors, uſually two of the Officers of 
the Court, who are armed with Autho. 
rity to convene the Parties before them, 
de die in diem, at any Day, or Place, 
that they ſhall appoint, until the Ac- 
count is determined, and may examine 
the Parties upon Oath, and alſo all ſuch 
Witneſſes and Evidences, as ſhall be 
produced to them by either Party. See 
the Caſe of Redmond againſt Gregory 
this Court, Eaſter Term, 1736. 


The 


Proceedings on Account, &c 
The Time by which the Account 1s 


to be ſettled and returned by the Audi- count prefixed by 


tors, is prefixed by the Court; but if 


263 


The Time for 
fettling the Ac- 


the Court, 


it be of a long and confuſed Nature, 


the Court will enlarge the Time upon 
an Attorney's Motion ; and it either 
of the Parties think that the Auditors do 
him Injuſtice, he may apply to the 
Court; and if the Defendant denies 
any Article, or demurs to any De- 
mand, it is to be tried and determined 
in Court. 1 Mod. 42. I Brownl. 24. 
Co. Ent. 46. 1 Bac. 21. 


When the Court have appointed the Charge and Dif- 


Auditors as aforeſaid, then the Plaintiff 
is to bring in his Charge, and to file the 
ſame in the Pleas-office of this Court, 
and then the Plaintiff's Attorney may 
forthwith put a Rule upon the Defen- 
dant, to anſwer the Plaintiff's Charge in 


charge. 


a ſhort Day, and thereupon, the Court 


will order that the Defendant do lodge 
his Diſcharge in four Days, after Ser- 
vice of the Rule, or in Default thereof, 
that the Auditors do proceed and make 
their Report upon the Plaintiff's Charge, 
and upon Return thereof, the Court 


will give Judgment for the Plaintiff 


without further Motion; but the De- 
fendant may, at any Time before the 


four Days given him by the Court, to 


anſwer the Plaintiff's Charge, are ex- 
pired, upon Motion by his Attorney, 
and on Cauſe ſhewn, obtain further 
Time to file his Diſcharge. 
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Proceedings be- 


fore the Audi- 
tors. 


Report. 


Proceedings on Account, &c. 
When the Defendant hath filed his 


Diſcharge, then the Auditors are to ſum- 
mon the Parties to attend upon the 
Account, and if the Parties and their 
Witneſſes (if any they have) appear be- 
fore the Auditors within the Time given 
by the Court, for returning their Ac- 
count, then they proceed upon the Ac- 
count; and when they have fully heard 
both Parties, and have fully examined 
the Account, and have agreed in the 
Stating and ſettling thereof, they are to 
draw up their Report; and if it be a ge- 


neral Report, they are to give it to 


the Party in whoſe Favour it is made, 
who may thereupon, move the Court 
by his Council, to have the ſame con- 
firmed, and that Judgment may be a» 
warded thereon, and the Court will up- 
on ſuch Motion, make a Rule for con- 
firming the Report, and for Judgment 
thereon, unleſs Cauſe be ſhewn to the 
contrary in four Days; and if no Cauſe 
be ſhewn in that Fime, then upon an 
Attorney's Motion, and upon producing 


to the Court, an atteſted Copy of the 


laſt Rule, the Report ſhall be confirmed, 
and upon this Motion, the Attorney 
need not produce, either an Affidavit of 
the Service of the laſt Rule, or a Cer- 
tificate of no Cauſe being ſhewn againſt 


confirming the Report; theſe, as has 


been before obſerved, are ſeldom or 
never required in this Side of the Court, 


though they are in the Equity Side. 


Loney 
ny 


n 


Proceedings on Account, &c. 265 


: . _ mart Motion to ſet 
If the Party againſt whorn the Report e 


is made, ſhall think himſelf aggrieved 
thereby, he may by his Council, ſhew 
his Objections to the Court, and move 
to let aſide the Report, at any Time be- 
fore it is confirmed, and upon ſuch Mo- 
tion, the Court will either confirm or 
ſet aſide the ſame, as they ſee Reaſon; 
but proper Notice muſt be given of this 
Motion, to the oppoſite Party. 


If the Officer makes a ſpecial Report, Syecial Repore 
: k | to be ſet down ts 
he uſually gives Notice thereof to both be arguedas a 


Parties; and in this Caſe, either Party, peil Verdict. 


without Notice, may move by Council 
to have the ſpecial Report ſet down, to 
be argued in the Payer of Cauſes, as a 

Law Cauſe, and proceed thereon, as on 
a ſpecial Verdict, and the Court will 
give Judgment thereon. 

If Auditors are aſſigned, and a Day gen byte Au. 
given the Defendant to account before ditors to Ac- 
them, if the Defendant would pray a n. 
further Day to give in his Account, the 
Auditors muſt grant it, and not the 
Court ; but if the Defendant 1s remiſs 
and negligent, they muſt certify to the 
Court that he will not account. I Danv. 

Abr. 231, 1 Mod. 42. 


The Plaintiff or Defendant may join Te jvined or 

l emurrer filed 
Iſſue before the Auditors, or demur upon before the Audi- 
the Pleadings before them; which ſhall be {2+ {9 be Certif- 
; ed to the Court, 
certified to the Court, and there tried 
or argued; and the Court on Motion, 


R 4 will 


266 Proceedings on Account, &c. 
will order a entre facias to try the Ifſe, 1 
1 Brownl. 24, 25. are 
| | Di 
The Aer The Auditors are Judges of Records m 
Faety in Arrear. and if the Accomptant be found in Ar- lh. 
| rear, they have Power to commit him ih 
to Priſon, there to remain- until he make lo 


Agreement with the Party. 2 Inf, 
380. | | 


The Account to An Account taken before one Audi- 

9 o tor, is not within the Purview of the £ 

FLEE: Statute of Meſt. 2. ch. 11. for this AQ | 
is in Nature of a Commiſhon, and 4 
Commiſſion being made to two or more, 
cannot be executed by one alone. 2 If. 


380, 


If one dies the But the Death of ane of the Audi 

Co? tors ſhall be no Abatement, and the 

5 Court will on Council's Motion, appoint 
another Auditor in his ſtead. So order- 
ed in the Caſe of Redmond and Gregory, 


7th November, 1741. 
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No Writof Er- If in an Action of Account, Judg- 


ror on a Judg- 


ment 22d cn. ment be given quod computer, and there 
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44 whole matter of 

5 Account be ſet= Error, yet the Record ſhall not be remov- 
* tied, ed, until the entire Matter of the Ac- 
ö count is determined, xe curia Domini 
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regis deficeret in juſtitia exbibenda. G. 
Lit. 39. 5. Cv. Eliz. 636. 2 Leon. 68. 
2 Bulſt 119, 120. 3 Bulſt. 233. 2 Roll. 
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Proceedings on Account, &c. 


In dis Action of Account, ſome Pleas 
are in Par of the Account, and others in 
Diſco belive the Auditors; and what 
may be pleaded in Bar t5 the Action, 
ſhall not be allowed to be pleaded before 
the Auditors, and ſome Pleas will be al- 
lowed before Auditors that will not be in 
Bar to the Account. Dyer 21. II. 
Rep. 8. Cro. Car. 82 101. 


In Account againſt one as Bailiff, it is a 
good Plea that he was never Bailift. 
1 Roll. Abr. 121. 


In Account againſt a Bailiff, it is a good 
Plea that he was the Plaintiff's Servant 


267 
What ſhall be 4 
bar to this action 


before the Audi- 
tors, et 6 contras 


Ibidem. 


Ibidem. 


to drive his Plough, and keep his Cattle 


for the drawing of his Plough : Ab/que 
hoc, that he was his Bailiff in other Man- 
ner, becauſe he is not accountable for 
this Occupation. idem. 


It is a good Plea in Bar to an Action 
of Account, that the Plaintiff hath releaſed 
to him all Actions. 1 Roll. Abr. 123. 


So it is a good Plea in Bar, that the 
Plaintiff and Defendant ſubmitted to the 
award of J. S. who awarded that the De- 


lendant ought to be acquitted againſt the 


Ibidem, 


Ibidem. 


Plaintiff 1 Bacon Abr. 20. Cre. Car. 


116. 


It is no good Plea in Bar to the Action, 
that the Defendant has made Payment 
of the Money which he hath received 

0 


Ibidem. 
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268 Proceedings on Account, &e, 


to Account with, or that he hath made 
Satisfaction for the ſame, 1 Roll. Abr. 
123, 124. | 


Ibidem, So if the Defendant pleads that the 
Plaintiff hath given him an Acquittance 
for the Sum received. Bro. Tit. Account, 
59. for theſe Pleas being Matters which 
ſhew that he was once accountable, are 
only to be made uſe of before the Audi. 
tors. I Bacon Abr. 20. Vide Dyer, 22. 
145. 6 C. Ferrier's Caſe. 1 


Bb hall bea Whatever may be pleaded to the Adi 
the Auditors, & ON, ſhall never be allowed of as a good 
contra. Diſcharge before theAuditors ; therefore, 
where in Account, the Defendant plead- 
ed Never his Receiver, &c. and this be- 
ing found againſt him, he was adjudged 
to account, and before the Auditors he 
pleaded a Submiſſion of all Debts, Ac- 
counts, Sc. to J. S. who awarded that 
the Defendant ſhould pay ten Pound 
only, in diſcharge of all Debts, Accounts, 
Sc. which he paid accordingly ; this 
was held no good Plea ; for this Award 
made before the Action brought, ought 
to have been pleaded in Bar thereof; 
which being omitted, he hath loſt the 
advantage thereof, and ſhall not Plead 
it before the Auditors. Cro. Car. 116- 


Taylor againſt Page. 1 Bacon, 21. 


Ibidem. It is a good diſcharge before Auditors, 
| for a Factor to ſay, that in a Tempeſt, 

: becauſe the Ship was ſurcharged, the 
Goods 


— 


6 


a MAC 
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Goods were caſt over Board into the Sea. 
i Rol. Ar. 124. Bro. Tit. Account. 


IO, 


-- 


So it is a good Diſcharge before Audi- Ibidem. 
tors, that he was robbed of the Goods 
without his Default or Negligence. Co. 
£7. 89. 


If 2 Bailiff of a Manor receives the 


Rency ay Profits of the Tenants, and 


retairs them two or three Years, yet 
in a Writ of Account he is not to ac- 
count for the Profits thence ariſing in the 
mcan Time; for he had not any War- 
rant to merchandize with the Money, 
or to gain or loſe thereby. 1 Roll. Abr. 
125. 


If in Account the Defendant pleads 
before Auditors, that the Goods for 
which he is to account were Bona peri- 
tra, and notwithſtanding his Care in 
keeping them were worſe, and that they 
remained in his Hands for want of Buy- 
ers, and were in Danger of growing 
worſe, and that therefore he fold them 
upon Credit to a Man beyond Sea ; this 
s no good Plea ; for a Factor cannot ſell 
even Bona peritura upon Credit without 
a particular Commiſſion ſo to do. 2 Mod. 
100. | 


In this Action, the final and defini- ,. | 
ive | . 3 The Judgment 
uve judgment is, Therefore it is conſidered, finalin this Acti- 
that the afwreſaid IF. do recover againſt the en. 
aforeſaid 
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Proceedings on Account, &c. 


aforeſaid M. (as much as he is found in 
Arrearages) and Damages for the Enter 


Pleader, &c. And this is the Judgment by 


Defendant to 
have his Coſts in 
this Aion, if 
Verdict be for 
him or the Plains 
tiff be nonſuited. 


which the Defendant is charged with the 
Account, which is the Effe*t of the Suit; 
for by the Judgment quod Computet, no 
Sum is recovered, it being but an Award, 
as an Acceſſary unto the final Judgment. 
11 C. 40. Metcalf's Cale. 


And by Statute 10 Car. 1. Se ſſ. ach. 
17. the Defendant, in Caſe there ſhal 
be a Verdict for him, or the Plaintiff ſhall 
be nonſuited, ſhall have his Coſts at the 
Diſcretion of the Court, to be recovered 
as the Plaintiff might have recovered his 
in Caſe there had been Judgment for him, 


The Proceedings in this Action being 
difficult, dilatory and expenſive, it 1s 
now feldom uſed, eſpecially if the Party 
has other Remedy ; as Debt, Covenant, 
Caſe, or other Action; for if the De- 
mand be of Conſequence, and the Mat- 
ter of an intricate Nature, in ſuch Cale, 
it is more adviſeable to reſort to a Court 
of Equity, where Matters of Account are 
adjuſted more commodiouſly for both 
Parties; the Plaintiff being in that Court 
intitled to a Diſcovery of Books, Papers, 
and the Defendant's Oath ; and on the 
other hand, the Defendant allowed 


to diſcount the Sums paid, or expended 


by him, and all reaſonable Allowances; 
to diſcharge himſelf of Sums under forty 
Shillings, by his own Oath; and if by 

Anſwer, 


Abatement, &c. 


Anſwer, or other Writing, he charges 
himſelf, by the ſame to diſcharge him- 
ſelf, which will be good, if there be no 
other Evidence ; and is intitled after the 
Account is ſtated to a Decree in his Fa- 
vour, if any Thing be due to him on the 
Ballance thereof. 1 Salk. 9. Carth. 89. 
Ch. ca. 249. 1 Vern. 283. 470. 2 Vern. 
176. Abr. in Equity, 9, 10. 


2 


Abatement and Diſcontinu- 
ance. * 


Of Abatement or Diſcontinuance, by the 
Death of the King, or Advancement to 
Dignities. 


I 10 Ch. 1. Seſl. h thy TR 


be diſcontinued 


Death of the King, ſhall not diſ- by the Demiſe . 


continue any Suit, betwixt Party and dhe King. 


Party, in any of the King's Courts, or 
Courts of Record; and all judicial 
Proceſs, that ſhall be purſued in the 
Reign of any other King, than reigned 
at the Time of the Puriuit of the Ori- 
ginal, or other former Proceſs, ſhall be 
in the Name of the King then reigning ; 
and the Variance between the original] 
and judicial Proceſs, in Reſpect of the 


King's Name, ſhall not be material, as 
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272 Abatement, &c. 


concerning any Default to be alledged, 
therefore, . 


Or by any Per- And if any Demandant, or Plaintif 


moted to Digni- 


ties. biſhop, Marquis, Earl, Viſcount, Biſhoy, 
f Baron, Juſtice of the one Bench or cf 
the other, Baron of the Exchequer, 
Knight, or Serjeant at Law, depending 

the Suit, yet it ſhall not be abated. 


Nor anyoriginal By 1 Ann. ch. 8. Eng. no original 


805 4a = -*« — 2 — 8 29 


Commiſſion, or Proceſs, out of any 
Court of Equity, nor Proceſs, upon any 
Inquiſition, or Office, or any Certrorars, 
Habeas Corpus, Attachment, or Proceſs 
for Contempt, Commiſſion of Dele- 
gates, or Review, for Matters eccleſ- 
aſtical, teſtamentary, or marine, or 
Proceſs thereon, ſhall be diſcontinued 
by the Demiſe of her Majeſty, or any 
King or Queen of this Realm. | 


1 CC 


Of Abatement by the Death of the Par- 
ties, &c. 


General Rule at H E general Rule to be obſerved, 
Law as toAbates : as to Abatement at Law, by the 
of the Parties. Death of the Parties, is, that where the 

Death of any Party happens, and yet 


the Plea is in the fame Condition, as if 
ſuch 


Abatement, &Cc. 273 


ſuch party were living, there ſuch Death 
makes no Alteration or Abatement of 
the Writ. 


But a Difference has been held, with 1 1 
Reſpect to real Actions, where there are ons and perſonal 
ſeveral Plaintifts, and there is Summons or mist Ackions. 
and Severence, (as there is in moſt real 
Actions) that in theſe, the Death of one 
of the Parties, abates the Writ, but 
not in perſonal or mixed Actions, where 
one intire Thing is to be recovered ; 
as if there be two Joint-tenants, or Co- 
partners, and they bring a real Action, 
and one is ſummoned and ſevered, the 
other ſhall proceed for his Money, for 
having a Right to a diſtinct Moiety, 
there is no Reaſon why he ſhould not 
have a Remedy for the Recovery of it, 
notwithſtanding the unwillingneſs of 
the other to join with him ; but if the 
Perſon ſevered dies, the Writ abates, 
becaute he goes for the whole, in Cafe 
of the Death of the Joint-tenant, or of 
the Co-partner, without Iſſue, which 
would be improper on that Writ, where, 
by the Summons and Severence he 
went only for a Moiety, for that would 
be making the Writ have a double Effect, 

VIZ, in Caſe of Summons and Severence 
for a Moiety ; and in Caſe of Survivor- 
ſhip for the whole. 10 Co. 1 34. 6 Co. 126. 
Cro: E N Croc far. 7. © 
Lit. 139. 1 Jones, 452. 
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Death of either 


PlaintiiF or De- 
fendant after fi- 
nal judgment is 
an Abatement 
and there muſt 


zatement, &c. 

In all Caſes where either Plaintiff or De. 
fendant, af terfinalJudgraent, dies, it is an 
Abatement, and Execution cannot he 
ſued out on the judgment, until a Sir 


ve a Sore faciar. facias iſſues, and Judgment is obtained 


The Death of 
either Party be- 
tween Verdict 
and Judgment 
thall be no Error, 


Death of Plain- 
tiff or Defendant 
after interlocuto- 
ry, and before fi- 
nal Judgment! 
ſhall not abate 
the Action. 


and before fingl Judgment, ſuch dying 


thereon; for in theſe Caſes, there is tg 
be a new Judgment to warrant Execu— 
cution. 2 Lill. 500. See Stat. Jef. 2 
ch. 45. Sce Titles Jadgment, and Kir 


facias. 


But by Stat. 7 Vill. 3. ch. 7. Sed. 2 
in all Actions, real, perſonal, or mixt, 
the Death of eicher Party, between the 
Verdict and the Judgment, ſhall not be 
hercafter alledged for Error, fo as Judg- 
ment be entered, within two Terms af. 
ter tuch Verdict. 


By Statute 9 Vill. 3. ch. 35. Sect. 1. 
in all Actions in any Court of Record, 
if any Plaintiff in ſuch Actions, ſhall 
die after they ſhall have obtained any 
interlocutory Judgment, and before fi 
nal Judgment, the Death of ſuch Plain- 
tiffs ſhall not abate ſuch Actions, or 
hinder the further Proceedings of fuch 
Cauſe, but their Executors or Admini- 
ſtrators, may proceed to final Judgment, 
againſt the Defendants, if ſuch Actions 
be ſuch, as by Law might have been 
maintained, originally by any Executor, 
or Adminiftrator; and if the Defen- 
dant ſhail dic after ſuch Interlocutory, 


ſhall 


Abatement, &c. 


ihall not abate ſuch Actions, but it ſhall 
be lawſul for ſuch Plaintiff, his Execu- 
tor to proſecute ſuch their Actions, a- 
gainſt the Executors, or Adminiſtra- 
tors of ſuch Defendants, as if the De- 
fendants had been living; if ſuch Acti- 
ons be ſuch, as might by Law be originally 
broughtagainſt an ExecutororAdminiſtra- 
tor; and in Caſe of the Death of ſuch Plain- 
tiffs, it ſhall be lawful for their Executors 
or Adminiſtrators, to ſue forth Writs of 
Scire facias, againſt the Defendants in 
ſuch Actions, if then living, or if dead, 
gainſt the Executors, or Adminiſtrators 
of ſuch Defendants, for reviving and 
continuing ſuch Suits, till Judgment 
inal ſhall be given therein; and in Caſe 
of the Death of {ſuch Defendants, it 
hall be lawful for ſuch Plaintiffs or their 
Executors, or Adminiſtrators, to ſue 
forth Writs of Scire facias egainſt the 
Exccutors or Adminiſtrators of ſuch De- 
fendants, for reviving and continuing 
ſuch Suits till Judgment; the Effect of 
which Writs of Scire facias, ſhall be for 
the Parties againſt whom the ſame ſhall 
be awarded, to ſhew Cauſe, why not- 
withitanding ſuch the Death of any of 
the Parties to ſuch Suits, the Plaintifts 
in the ſaid Writ of Scire facias, or their 
Fxecutors, or Adminiftrators, ſhould 
nut proceed to Judgment ſinal therein, 
tor the Recovery of ſuch Debt or Da- 
mage, for which fuch Action was 
brouglit; and if at the Return of ſuch 
Writs, the Defendants ſhall appear, but 

8 not 
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Executors or Ad- 
miniſtrators of 
Plaintiff may by 
Scire factas pro- 
ceed to final 
judgment a- 
gainſt Defen- 
dant, or his Ex- 
ecutors, or Ad- 
miniſtrators in 
caſe of Death 
o Plaintiff, 80 
likewile cn the 
Death of Defen- 
dant, Plaintiff 
or his Execators 
may proceed. 


14 
1 


Ll 
= 
4 * 
£4 
2 
ki 
* 
TH 
* 


17 
. 
* 
1 
44+ 
* 
5 
* 
1 i 
* 


n - 


4% 
pr 


— — r 
n 
2 : 2 * E — 1 Tm e 
. 5 bs 


— — . a —— 


. 


„ 


* 


Eno =. NS 


WH YT EDEN TIT 
r A 2 


DATE: 2657.62 
SY: At 
x 4 


* > 
N E 
; 3 


4 _ 

« ©. FL —_ * 7 

wy I” — r 2 * rern 89 
ny 


* — — 2 


nf 
2 


* 
IE 


r 
2 e Bu 
* 


r 
IE SE 2A ft ae INE as wr" na, 


e 
Wo ed. 


* 


x K 70 >. 
LY n; 52 2 
wow 


* 


* 


* 


. 
r 
24 


— & ow 
FLAC GC WE <- £4 
- — — — 


I'd, 


ETD 


2 
3 
. 


mer age E. 


23 


„ 
— 


2 15 - — . 25S. 
SEE Hg 


7 7 . — 4 
. 7 
w * Fo if 


get 
G * A 7 
= — 4 - [9 4 12 
RR r ere 
7 AZ _Y * 


276 Abatement, &c; 


not ſhew ſufficient Cauſe, to ſtay or arreſt 
the Judgment final, or in Default of fuch 
Appearance, it {hall be returned that ſuch 
Defendants wereduly warned; or after two 
ſuch Writs of Scire facias returned, it be 
returned that theDefendants could not be 
found in the Bailiwick, where ſuch Sum- 
monſes iſſued, or that they had nothing 
in the ſaid Bailiwick, by which they 
could be ſummoned, Writs of Inquiry 
of Damage ſhall he awarded for the 
Plaintiffs, upon Return of which, duly 
executed, Judgment final ſhall be given 
for ſuch Plaintiffs. 


Death of one op And by Sect. 7. if two or more Per. 

more of che . ſons ſhall be jointly Plaintiffs in any Ac- 

bate the Writ, tion againſt two or more Perſons, jointly 
named Defendants therein, the Death 
of one or more of ſuch Plaintiffs, or ſuch 
Defendants, ſhall not abate ſuch Writs, 
but the ſame being ſuggeſted upon the 
Record, it ſhall be lawful for the ſurviving 
Plaintiffs to proceed to Judgment againſt 
the ſurviving Defendant. 


At common l. ae Before this Statute, it was held, that 

if two Executors . 4 

brought Actions if there were two Executors, and they 

of Debt and one brought an Action of Debt, and one of 

ied, the Writ 2 88 , ig 

did not abate, them died, that the Writ ſhould not a- 
bate, for in this Caſe, Summons and Se- 
verence hes, after which, the one Exe- 
cutor does not proceed for a Moiety, but 
for the whole, as Repreſentative of the 


Teſtator. Cro, Eliz. 652, Co. Lit. 139. 
I Leon. 44. 4 8 
| 0 


Abatement, &c. | 

So if there were ſeveral Defendants 
in the original Action, and one died, the 
Writ did not abate, becauſe there being 
a joint Demand, it ſurvives againſt the 
Reſidue ; but in this Caſe, there muſt 
be a Suggeſtion on the Roll, becauſe it 
would be Error to give Judgment againſt 
2 deceaſed Perſon, Hard. 151. 164. 
Style, 299. 3 Mod. 249. Cro. Car. 426. 
1 James, 307. 1 Rol. Abr. 756. 1 Shaw 
Rep. 186. 


But in aWrit of Error, if there be ſeve- 
ral Plaintiffs, and one dies, the Writ ſhall 
abate, becauſe theWrit of Error is to ſet 
Perſons in Statu quo, before the erroneous 
judgment given below; and they that 
were Plaintiffs in Error, were diſtinct 
Sufferers in the Judgment, ſince there 
might be different Executions iſſued 
thereupon, and different Heirs were made 
by ſuch Judgment, on the Lands of each of 
them, and by Conſequence, the Sur- 
vivor cannot proſecute the Writ of Er- 
ror for the whole, leſt by a colluſive Per- 
ſuaſion, or by Negligence or Deſign, he 
thould hurt the Repreſentative of the 
deceaſed. 1 Bacon Abr. 8. Bridg. 78. 
Ted. 208. , 213 0 
Vent. 34. 1 Sid. 419. | 


But if any of the Defendants in Er- 
ror die, yet: all Things ſhall proceed, 
becauſe the Benefit of ſuch Judgment 
goes to the Survivor, and he only 15 


277 
So if there were 


two Defendants 
and one died. 


But in a Writ of 
Error if there be 
ſeveral Plaintiffs 
and one dies, the 
Writ ſhall abate, 


Otherwiſe if 
there be ſeverat 
Defendants and 
one dies. 


to defend it, Sid. 419. Yelv. 208. 
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3 | 2 api. In an Audita Querela by two, the 
= of one thall not Death of one ſhall not abate the Writ; 
i abate the Writ. for the Survivor is not to be reſtor- 
1 ed to any Thing he has loſt, but 
1 to diſcharge himſelf of the Executi- 
5 on ; and thereupon, notwithſtanding the 
25 115 Death of the other, he may proceed for 
# 1; a Diſcharge in toto for himſelf. 1 Vent. 
ts 34. 3 H. J. 1. 3 Mod. 249. 
8h 
7 l; | in _—_ If after the Defendant hath pleaded, 
1 after Viea plead}. his Attorney dies, the Plaintiff cannot 
* ed, Plantifcan- proceed, until he puts a Rule on the De- 
bo not legs until ft SA: A d th 
1 an Attorney be fendant to appoint an Attorney, and the 
15 15 e Court upon Motion of the Plaintiff's 
1 Attorney, will order the Defendant to 
3 Hey appoint an Attorney, in a reaſonable 
1 Time, after Service of the Rule, or that 
$ 8 the Plaintiff may be at Liberty to pro- 
23h ceed ; and if the Defendant neglects to 
=o do io, upon Affidavit of the Service of 
os the Rule, upon the Defendant, pero 
5 nally (it poſſible,) and a Certificat: 
0 from the Officer that the Defendant hati 
meg not appointed an Attorney, purivant 
A 1. thereto; the Court will, upon Motion 
bs : of the Plaintiff's Attorney, make the 
58 {aid Rule abſolute, and the Plaintiff may 
3 proceed, by ſerving of the Deſendant 
18 with any after Proceedings : So ſettled in 
1 the Cate of the Attorney General againſt 
Ef | Dillon, and Hillen in the Pleas- office ot 
15 the Revenue Side of this Court, Eaftr 
1 Term, 1752, where the Procecdings 
8% are pretty near the ſame, as in this Side 
5 5 oi the Court. a 
4 l 
a 5 ; 


* 
* 
[ 
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If the Defendant will appoint an At- 3 
torney, ſuch Attorney is regularly to tobe thereof. 
inform the Court thereof, and a ſhort 
Note thereof is to be entered in the 
Rule-book, or it may be entered in the 
Office, and in ſuch Caſe, the Attorney is 
to ſign the Book. 88 


* 


It has been determined on an Eject- Pes of the 
ment for Non- payment of Rent, that Plaintiff in E- 
the Death of the Leſſor of the Plaintiff gas, 
after Judgment, and before Execution, nor abate the” 
ſhall not abate the Action, but the Ha- een. 
bere facias poſſeſſionem, may notwithſtand- 
ing be executed, for the feigned Leſſee 
is the Plaintiff in the Action. See the 
Caſe Leſſee of MWier againſt Allen, in 
the King - Bench, Michaclmas Term 


1754 
The Death of the Huſband, where Aftion againft 


Huſhand and Wife are proſecuted for Wite, for Words 
Words ſpoken by the Wife, ſhall not B. ade Wit: | 

abate the Writ, or Action; but if the band ſhall not a- 
Words are by Huſband and Wife, and the tee Writ 


Huſhand die, the Writ ſhall abate. Words ſpoken by 
Hard. 191. Style, 135. 


In Ejectment againſt Baron and Fe- Heptedk, gen 
me, alter Verdict for the Plaintiff, Ba- jeament be- 
ron dies between the Day of Ny prius M 
and the Day in Bank; adjudged, that Day in Bank, 
the Writ thould ſtand good againſt the TED 
reme, becauſe it is in Nature of a Treſ- 
pats, and the Feme is charged for her 
2wn Act; and therefore, the mction 
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280 | Abatement, &c. 


ſurvives againſt her ; ſo if the Wife had 
died, the Baron ſhould have Judgment 
entered againſt him. Co. Fac. 356. 
Cro. Car. 309. 1 Roll. Rep. 14. Moor, 


469. 


Ry 


Of Abatement by Reaſon of Marriage or 
Coverture. N 
F-me Plaintiff r T T would be a Taſk too arduous for 
ate fr ne tO attempt to ſhew the ſeveral 
Writ, Caſes wherein Actions, Sc. commenced 
by, or againſt a Feme Sole who marries 
pending, the Action, do, or do not abate 
by Reaſon of the Marriage, and therefore 
T ſhall only mention ſome particular 
Caſes which have occured to mein my 
Readings upon this Head; but ſhall 
frſt obſerve that in the general, it ſeems 
to be determined, that the eme] by her 
Marriage cannot abate her own Writ, 
for this would be taking Advantage of 
her own Act; but it is a good Plea in 


Gut the Den, Abatement for the Defendant to plead. 


dant may plead : 
it in Abatement, 2 gf, Rep. 53. I Sid. 140. 1 Leon. 


168, 169. 


if Marriage of So likewiſe if an Action be brought 
Feme Deſendant . | 955 : 
wall abate the againit a Feme Sole, and ſhe marries 
— pending the Action, this ſhall not 
abate the Action, but the Plaintiff may 
proceed to judgment and Execution 
againſt her, according as the Action was 
commenced. 1 Lill. 217. Trin. 12. MV. 


3. Sed Quær. and fee Style 138. where 
| e's 


Abatement, &c. 281 


it is ſaid, that in an Action againſt Baron 
and Feme; the Baron died, and the Feme 
married again Pendente Placito, and the 


or, Court inclined to think the Writ abated, 
becauſe her Name was changed. Sqle, 
5 138. 
or Coverture 1s a good Plea in Abate- Coverture before 


ment, which may be either before the the Writlued, or 
pending the Writ, 


Writ ſued or pending the Writ ; by the à good Plea in 


pr firſt the Writ is abated de faclo, but the Abtements e 
al WW f{ccond proves only the Writ abateable ; how it is ts be 
d both are to be pleaded with this differ- Pleaded. 

s ence, that Coverture, pending the Writ, 


e muſt be pleaded pot ultimam Continuati- 
c | onem ; Whereas Coverture before the 
r { Writ brought, may be pleaded at any 
7 Time, becauſe the Writ is de facto abat- 
| ed; but if a Feme Sole takes out a Writ 
and after marries, the Defendant was le- 
f gally attached on ſuch Suit; and there- 
| fore may plead in chief to it any De- 
| fence he has; but ſuch Plea muſt be 
Puts darroin Continuance. 


If a Writ be brought by A. and B. Pefendant may 


lead in Abate- 
as Baron and Feme; whereas they were rent ty 3 ls 
not married until the Suit depended, the brought by v9 
Defen da it Lad this} *- 3, - © Perſons, asBarox 
A nt may plead this in Abatement, and Fene, who 
for though they cannot have a Writ in v*5n9 married 
any other Form, yet the Writ ſhal] ſuit depended. 
abate, becauſe it was falſe when ſued 


our, Fitz, Brief 476. 
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the HabeasCerpus, 


232 Abatement, &c. 
Feme Covert ma . 1 f 
oa overtmay Tf a Writ be brought againſt a Ven 


ture en an Acti- Covert as Sole, ſhe may plead her Cover- ag 
on brought 2-" ture; but if ſhe neglects to do it, and 
gainſt her as Sole, 1 | : 
or the Huſband there is a Recovery againſt her as a 
Feme Sole, the Huſband may award it by 
Writ of Error, and may come 1n at any 
Time and plead it. Latch. 24. Stile 254. 
280. 2 Rol. Rep. 53. | 


Vrit of Error. 


A Aion in an in- 


AC If an Action be brought in an inferior 
inſt SE, Court againſt a Feme Sole, and, pending 
and the me the Suit, ſhe inter-marries, and after- 
the Cauſe is re- Wards removes the Cauſe by Habeas Cor- 
bots by Plein. pus, and the Plaintiff declares againſt 
tif declares a= her as a Feme Sole, ſhe may plead Cover. 
6 ture at the Time of ſuing the Habeas 
plead Coverture, Corpus, becauſe the Proceedings here are 
at the Time ef ce novo; and the Court takes no Notice 
but on retura Of what was precedent to the Habeas Cor- 
thereoh te 104 P; but upon Motion on the return of 
z Hricedend. the Habeas Corpus, the Court will grant a 
Procedendo ; for though this be a Writ of 
Right, yet where it is to abate a rightful 
Suit, the Court may refuſe it, and the 
Plaintiff had Bail below to this Suit, 
which by this Contrivance he is ouſted of, 
and poſſibly by the ſame Means of the 
Debt. x Salk. 8. in the Caſe of FEethber- 
ington againſt Reynolds. 


A PIPY 3 


If Feme S Mar- 


| 8 If a Feme Sole Plaintiff, after the Ver- 
diet and Day in dict, and, before the Day in Bank, takes 
Bapk, the ſhall Huſband, ſhe ſhall have Judgment, and 
have Jaygment. f CD 
the Defendant cannot plead this Cover- 
ture, for he has no Day to plead it at. 
I Nu. 5. 
| But 


* Abatement, &c. 283 


Put in all Caſes where Judgment is had Fm Sk marry” 


ing within a Year 


againſt a Feme Sole, and the is married and Day after 


ith y ; udgment againſt 

within the Year and Day, a Scire facias CRT 

is to go againſt the Huſband. muſt go againſt 
the Hutband. 


Other Cafes of Abatement and Diſcontinu- 
ance. 


Here is allo an Abatement where Abatement by 
the Plaintiff hath neglected, or de- be Fhintfebe- 


; . ; lay in proceeding 
layed proceeding in his Cauſe for a Year for a Year and 


| anda Day; if he does not file his Decla- Pafzand a forms 


: „ . Notice to be giv- 
ration within that Time, after an Appear- en before the 


ance entered, he muſt have an Order for ddt if can pre 
Liberty to file it, which the Court will 
grant upon an Attorney's Motion; if 

his Declaration be filed, and that a Year 

and a Day paſs by without any Proceed- 

ing in the Cauſe, he muſt have an Order 

ior Liberty to proceed, giving a Term's 
Notice, which is alſq granted on an At- 
torney's Motion; and this Motion may 

be made on the Eflor'en Day of a Term, 

and if ſerved before the fitting Day, it will 

be a Term's Notice, within the Meaning 

of the Rule, and the Plaintiff may pro- 
ceed of Courſe in the next ſucceeding 
Term, | 
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A Ward 7 What. 


To be by Sub- 
miſſion, and how 
the Submiſſion is 
to be perfected. _ 


Submiſſion to an 
Award in Con- 
troverſies, Sc. 

for which no Re- 
medy but a per- 
ſonal Action or 
Suit in Equity 

may on Agree- 
ment be made a 
Rule of Court. 


Agreement of 
Reference to be 
inſerted in the 
Submiſſion, or 


the Condition of : a 
the Bond or Pro- Promiſe, whereby, they oblige them. 


miſe. 


mition to Perſons indifferently choſen 


Arbitrament and Award. 


Arbitrament and Award. 


N Award is the Determination of 
Matters in controverly by Sub. 


by the Perſons contending. 


And this Submiſſion is generally i; 
Writing, and figned and ſealed by the 
Parties in controverſie, and is that Autho. 
rity by which the Arbitrators proceed to 
determines and end their Differences, 
And this being a Contract or Agree- 
ment, muſt not be taken ſtrictly, but 
largely, and according to the Intent of 
the Parties ſubmitting. 1 Bacon 133. 


By 10 Hill. 3 Sell. 2. ch. 14. all Mer. 
chants, Traders, and others defiring to 
end by Arbitration any Controverſy, or 
Suit, (for which there 1s no Remedy but 
by perſonal Action, or Suit in Equity) may 
agree that their Submiiſion of the Matter 
to the Award or Umpirage of any Per- 
fon or Perſons, ſhould be made a Rule 
of any of his Majeſty's Courts of Record 
which the Parties ſhall chuſe ; and to 
inſert ſuch their Agreement in their Sub- 
miſſion or the Condition of the Bond or 


ſelves to ſubmit to ſuch Award or Um- 
pirage ; which Agreement being ſo made, 
and inſerted in their Submiſſion or Pro 

| mike 


Arbitrament and Award. 


miſe, or Condition of their Bonds, ſhall, 

upon producing an Affidavit thereof, 

f made by the Witneſſes thereunto, or any 
one of them, in the Court in which the 

fame is agreed to be made a Rule, and 

on of WW reading and filing the faid Affidavit 
Sub. WW in Court, be entered of Record in ſuch 
loſen Court: And a Rule ſhall be thereupon 
made by the ſaid Court, that the Parties 

ſhall ſubmit to, and finally be concluded 

in by the Arbitration, or Umpirage, which 
the ſhall be made by the Arbitrators, or 


28 5 


tho- Umpire purſuant to ſuch Submiſſion. perattieson Per- 
d to And in Caſe of Diſobedience to ſuchArbi- ſons refuſing O. 


ices, tration or Umpirage, the Party neglecting 


bedience to the 
Award or Um- 


ee. or refuſing to perform the ſame, or any Pirage. 


but Part thereof, ſhall be ſubject to all the 
t of WW Penalties of the Courſe and Practice of 

ſuch Court, uſually inflicted on ſuch as 

contemn a Rule of the ſaid Court made 
ler. in a Cauſe depending therein, and the 
1 Court on Motion ſhall iſſue Proceſs ac- 
or cordingly ; which Proceſs ſhall not be 
bu ſtopt or delayed in its Execution by any 
12y WE Order or Rule of any other Court, either 


ter of Law or Equity, unleſs it ſhall be made 


= undue Means. 


E | and ſhall be ſet aſide by any Court of Law made. 


appear on Oath to ſuch Court, that the 
EZ Arbitrators, or Umpire miſbehaved them- 
ſelves, and that ſuch Award or Umpirage 


was procured by Corruption, or other 


Any Arbitration, or Umpirage procur- Arbitration, Ge. 
by Corruption to 


5 ed by Corruption or undue Means, ſhall 5, gt age. 
be adjudged void and of none Effect, Complaintthere- 


of when to be 
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The Proceedings 
en a Reference. 


II. ide m. 


ILidem. 


Arbitrament and Award. 


or Equity; ſo as Complaint of ſuch Coy. 
ruption, or undue Practice, be made i 
the Court where the Rule is made fo 
Submiſſion to ſuch Arbitration, or Um. 
pirage, before the laſt Day of the next 
Term, after ſuch Arbitration or Umpi. 


rage made and publiſhed to the Parties, 


The Motion to have the Submiſſion 
received, and made a Rule of Court, 
may be made by an Attorney ; and when 
the Rule is entered thereon, the Officer 
of this Court will then make out an Order, 
in which the Submiſſion is recited at large, 
which Order is entered in the Rule-bodk, 
and is an Authority for the Arbitraton 
to proceed upon the Reference. 


And for the better Proceeding of the 
Arbitrators upon the Submiſſion, a Power 
is generally inſerted to examine all Wit 
neſſes, Writings and Accounts, as hal 
be produced before them by either of the 
Parties, as alſo to examine the Parties 
themſelves. 


When the Referees have finiſhed the 
Reference, and have agreed upon tet 
Award, they then ſign and ſeal the fame 
and deliver it to the Party in whoſe Favour 
it is made, and ſuch Party, may upon 
an Affidavit thereof, move the Court by 
his Attorney, that the Award of the Re 
ferees may be made the Judgment of the 
Court; and thereupon the firſt Rule for 


confirming the Award is entered by „ 
| Clerk 


r AY 


Arbitrament and Award. 


Clerk of the Pleas in the Rule-book, and 
the Attorney of the oppoſite Party 1s to 
be ſerved with this Rule, and with a true 
Copy of the Award; and if he does not 
in four fitting Days after Service, ſhew 
ſme Cauſe why the Award ſhould not 
be confirmed, the Court upon Motion to 
be made by the Attorney for the Party 
in whoſe Favour the Award 1s made, and 
upon his producing to the Court an at- 
| teſted Copy of the laſt Rule will make the 
ſaid conditional Rule for confirming the 
Award abſolute; but notwithſtanding this 
0k, Rule, if the Award hath been procured 
Non by Corruption, or undue Means, by the 
aforeſaid Statute it ſhall be adjudged 
void and of none Effect, ſo as Complaint 


the of ſuch Corruption, or undue Practice 
wer be made before the laſt Day of the next 
Vi Term, after ſachArbitration is made and 
hall WS publiſhed to the Parties. 

the N 

tie By the Act of Parliament a Submiſſion 


to a. Reference may be made a Rule of 
Court, although no Suit be commenced 
or depending between the Parties in 
Controverſy ; however, the uſual Practice 
is to iſſue a Subpæna, and to procure an 
Appearance to be entered for the Defen- 
dant, before the Rule is obtained to re- 
cave the Submiſlion. 


The Submiſſion may be by Word or 
Deed ; if the Submiltion be by Word, 
thereis noRemedy to inforce the Party 
to perform the Award, but reciprocal 
| Actions 
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Reference mar 
be without 2 Sul 
depending but, 
generally ſome 
Procecding 15 


7 
had. 


Subroiſſion by 
Werd or Deed, 
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288 Arbitrament and Award, 


Actions on the Caſe; and an Action of 
Debt will lie, if Money be awarded ; for 
it is in Nature of a ſimple Contrag, 
1 Bacon Abr. 133. 


Submiſſon with- If the Submiſſion be without Deed, 

out Peedrevoce> it may be revoked without Deed, and 
the Party ſhall loſe nothing: for ex nuda 
Submiſſione non oritur actio; but it is ſaid, 
the Party muſt give Notice of the Re- 
vocation. I Bacon Abr. 133. 1 Sid. 
281. 

Submiſſion by Alfo, if the Submiſſion be by Deed, 

bool br. it is of its own Nature countermands 

Deed, ble, though made irrevocable by the 
expreſs Words of the Deed ; for the 
Arbitrators being conſtituted, and put 
in the Place of the Parties, by their 
Conſent to act for them, they can no 
longer act than they have ſuch Conſent; 
but it cannot be countermanded without 
Deed, and Notice muſt be given of the 
Revocation. 1 Bacon Abr. 1 34. 1 Brownl. 
62. 


Notice of Rero-- If you plead quod revocavit, without 
cation to be glv- 


_ giving any Notice to the Arbitrators, the 


Party may take Iſſue upon the Revoca- 
tion ; for not to let them know you have 
revoked, is no revokirg; for de non ap- 
parentibus & non exiſtentibus eadem eſt ra- 
io; but it need not be ſhewn in plead- 
ing, that Notice was given; for _ 
que 


1 K 


Arbitrament and Award. 


and revocavit, neceſſarily implies No- 
tice. 8 Co. 82. 290, 291. 


Where a Man enters into an Obliga- 
tion to ſtand to an Award, if he revokes 
it according to his Power, he hath for- 
feited his Obligation; for the making 
the Award becomes impoſſible by his 
own Default, and therefore the Obliga- 
tion is ſingle ; but if it be without Obh- 
gation, he forfeits nothing. 8 Co. 8a, 
83, 1 Brownl. 62. 1 Bacon Abr. 


134. 
If ſeveral Plaintiffs or Defendants ſub- 


mit to an Award, one cannot revoke the 
Submiſſion without the other; for joint 
Acts are conſidered as the Act of one 
Perſon, and there can be no Revocation 
without the Act of that Perſon that 
made the Submiſſion. 1 Brownl. 62. 
1 Bac, Abr. 134. 


If a Feme Sole ſubmits to Arbitration, 
and afterwards marries, this 1s a Revoca- 
tion of the Submiſſion, and if it be by 
Bond, the Bond is forfeited. 2 Keb. 865. 
1 Bacon Abr. 134. "7 


If one of the Parties revokes the 
Submiſſion, after it is made a Rule of 


Court, or hinders the Atbitrators from 


proceeding in the Award, the Court 
will grant an Attachment. 1 Salk. 73. 
But if the Party dies, there is no Re- 

_ medy 
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If Obligation be 
to ſtand to an A- 
ward and the 
Party revokes, 
the Obligation 

is forfeited. 


Several Plaintiffs 
or Defendants _ 
one alone cannot 
revoke, 


Feme Sile after 
Submiſſion mar 
ries, it is a Re- 
vocation. 


Attachment tor 
revoking or hin- 
der ing the Arbi- 
trators to pro- 
ceed. 
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On excepting to 
the Award no 
Attachment. 


Bonds of Arbi- 
tration. 


ubmiĩſſion by 
Bond may be 
made a Rule of 
Court and Re- 
medy on each, 


What Cates not 
determinable by 
Award. 


Right cf Free- 


kold. 


Arbitrament and Award. 


medy by Attachment againſt his Re. 
preſentative; for the Contempt dig 
with him. 2 Fern. 444. 


If the Party excepts to the Award, 
tho' it be affirmed, an Attachment wil 
not be granted; for the Non perfor. 
mance of it, whilſt the Matter wa 
Sub judice, was no Contempt. 1 Sal. 
73. | | 

As there are many Caſes which the 
Statute of Prbitration does not extend 
to; it ſeems ſafeſt in ſuch Caſes, that 
the Parties be bound in mutual Obliga. 
tions to perform the Award ; and then 
if either Party refuſes to perform what 
the Arbitrators award, he forfeits his 
Obligation. 


| I 


And it is ſaid, that although the Sub: 
miſſion be by Bond, yet the Party may 


have it made a Rule of Court, in which 


Caſe, it is ſaid, he muy proceed on the 
Bond, and likewife have an Atiachment 
for not performing the Award. 1 Bacon, 
134. 1 Salk. 73. | 


Where the Right of Frechold is in 
Debate, the Property cannot be tran 
ferred by an Award; for the Arbitrs- 
tors are in the Room of the Parties them 
ſelves, and act in their fiead as far 
commillioned ; whatever therefore the 
Parties can do, may be done by 5 

Arbt- 


CEA SHEET DOD. * . . 
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fe. Arbitrators, but the Parties cannot paſs 


dies corporal Inheritances without ſolemn 
Livery. Bacon Abr. 1 vol. 132. 


arg, An Annuity is not determinable in Annuity: 
will Award, for it is reckoned in Nature of 

for- a Freehold, and therefore cannot pals 

* without Deed of the Party. Lid. 

alk 


It has been doubted, whether Leaſes Leaſes for Years, 
ſor Years, being Chattels real, could be 
1 transferred by Award, but an Award 


- of the Arrears of Rent, reſerved on a 

"i Leaſe for Years, is good. /bid. & 1 Roll. 

84 Mr. 264. 

en | 

lat Debt on Arrearages of Account be- PebtonArrearas 


es of Account 


fore Auditors, ſhall not be diſcharged before Auditors 

by Award, becauſe it appears of Re- | | 
cord, and muſt be diſcharged by Matter | 
of as high a Nature. 1 Bacon Abr. 132. 

Koll. Abr. 264. 


| Debts due by Specialty, cannot Be dn 
| diſcharged by naked Award; but if the Es 
Submiſſion were by Bond, the Award 
| would be a good Bar; for one Specialty 

may be diflolved by another. Ihidem, 
133. 6 Co. 44. | 


A certain and fixed Debt is not dif- Sn mu 
charged by an Award ; for the End and 
Deſign of an Arbitration is to reduce 
uncertain Debts and Duties to a Cer- 
tainty; and to award a Man a certain 
Debt, is to give him no more, nor do 
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292 Arbitrament and Award, 


any greater Thing for him than was 
done before, for now he can have but 
an Action, and that he might have he. 
fore; and to give him lets than he had 
before, is to do him a manifeſt Injuſtice, 
Which the Arbitrators cannot do. 1 Ba. 
con, 133. I Noll. Abr. 264. 
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What Caſes are It is held clearly, that all Chattels 
feverminle 7 perlonal, and perſonal Actions, ſuch as 
Treſjafs, Conſpiracy, Maintenance, (5: 
may be determined by Arbitration, and 
the Right transferred by naked Award, 
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. though the Submiſſion were not by 
5 Deed ; for theſe being transferrable by 
1 the Party himſelf without any Solemnt., 
15 ty, whatever the Parties themſelves 
. could do, may be done by the Arbitra- 
5 tors, Who are their Subſtitutes and ſtand 
| in their Place. 9 Co. 78. 1 Holl. Abr. 
5 242. 

5 Mal and Pei . Submiſſions are likewiſe general, as of 
5 all Controverſies, Debts, Dues, Sc. and 


* 


here the Arbitrators are not obliged to 
determine all Matters diſcloſed, but 
their Arbitration of ſome Things will 
be good, tho' they leave other Things 
undone; but where the Submiſſion 1s 
ſpecial, or conditional, zua quod, an 
Award be made of all Controverſies de- 
pending, they ought to determine 
all Matters whereof they have Notice; 
becauſe here, by the expreſs Words of 
the Authority, Ido not own the Deter- 
& mination, unleſs all Matters in Contro. 
bas verly” 
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was ti verly” are ſettled; and therefore to de- 
but termine one Without the others, is to 
be. act contrary to the Authority ; but if 
had upon ſuch a Submiſſion, the Arbitrators 
ice, make an Award but of one thing, it ſhall 
Ba- be intended there were no others to 


make an Award of, unlets the other Side 

ſhew there were, and that the Arbitra- 
tels tors had Notice thereof. Cro. Eliz. 839. 
as Oo. Jac. 200. 335. 8 Co. 98. Dyer, 216. 
I, 1 Roll. Abr. 257. 1 Saund. 32. 1 Brownl. 
nd 62. 1 Bacon, 135. 


rd, 

by A Matter being referred by Rule of Reference by 
by Court to the Determination of the Judges to juigesof Af. 
Ns of Afize, it was moved that the Judges 1. 


Determination might be made a Rule 
of Court; and per Holt, where a Matter 


a 
1d is referred to Arbitraiors by Rule of 
Ir, Court, and they make their Award, we 


will compel a Performance of it, as 
much as if the Award were Part of the 


of Rule, ſo a new Rule is necdlets. 1 Salk. 
d 51. Note, the conſtant Practice is, to 
0 make the Rule of Ny prius, a Rule of 


the Court above, which 1s always grant- 
ed upon Motion. 1 Bacon Abr. 134. 

In the Submiſſion to a Reference, it um pie polen 
is generally agreed upon between. the ins 
Parties, that in Caſe the Arbitrators do 
Not agree, fo as to make an Award in 
the Premiiies, by the Time for that 

urpoſe mentioned in the Submiſſion, 
that ther the Matters in Difference mall 
be reerred to ſuch Umpire, as the 
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Referees ſhall by Writing under theit 
Hands and Seals, nominate and appoint 
to end and determine the ſame; and 
ſuch Umpire may; upon ſuch Nomina. 
tion and Appointment, and upon the 
aforeſaid Order of Reference, proceed 
in like Manner, and with the ſame Pow- 
er, as did the Referees; and the ſame 
Method is to be purſued for confirming 
the Umpirage, or Award of the Um- 
pire, as upon the Award of the Arhi: 


trators, 


If tlie Arbitra- If there be a Submiſſion to Arbit ra 


tors never air tion, and if they cannot agree before 
Matter, yet if the firſt of May, then the Submiſſion 
e ee Un- is made to J. S. to be the Umpire, the 
pire may proceed. Impirage to be made before a certain 
Day then next to come; if the Arbitra- 
tors never diſcourſe about the Matter, 
ſo as there is no Diſagreement between 
them, yet if they make no Award be- 
fore the Day, the Umpire may deter- 
mine the Matter; for theſe Words, * if 
they cannot agree, are not to be taken 
literally, but only that if they make no 
Award, that then, Sc. 1 Roll. Abr. 


261. 1 Bacon Abr. 137. 


e Day If the Arbitrators and Umpire, have 
Allotte O TM . 
d the fame Day allotted them in the Sub- 


Arbitrators and 


Umpire to make. mifſion, to make their Award on, as to 


their Award, . 33 0 
the Submiſſen the Umpire it is not abſolutely void; 


not therefore for if one of the Arbitrators die, or ab- 


void as to the 
Umpire. ſolutely refute to meddle, then the Um. 
| | pire 


Artitrament and Award. 


pire may determine the Matters, other- 
wiſe not; for two different Judges can- 


the fame Thing, and a Dilagreement 
between the Arbitrators at their firſt 
Meeting, gives no Power to the Umpire 
to interpoſe, becauſe tho' they do not agree 
at their Meeting, they may at the next. 


JW- 
me 116. 

ing . | 

m- The Arbitrators may chuſe the Um- 
bi: pire before their own Time is expired; 


for that is not relinquiſhing the Arbitra- 
tion, but a prudent Proviſion in Caſe 
they ſhould diſagree; and therefore an 


ra 

re Award by them at any Time before 
on their Time expired is good; and an 
he Award by the Umpire in that Time 1s 
in void. 1 Roll. Abr. 261. 1 Bacon, 138. 
1- Cro. Car. 263. 2 Saund. 132. 2 Mod. 
r, Rep. 109. | 

n 


If the Arbitrators make an Award of 
Part during their Time, the Umpire 
cannot make an Award of the reſt, un- 
leſs the Submiſſion be, that if the Ar- 
bitrators make an Award of Part, or 
of none, then the Umpire may make 
an Award of the Part remaining, or the 
1 i Roll. Abr. 262. I Bacon, 
138. 


If the Umpire be named in the Sub- 
miſſion, he cannot make his Umpirage 
before the Time given to the Arbitra- 
14 tors 


YI 


not have a concurrent Juriſdiction of | 


1 Roll. Ar. 261. 1 Bacon, 138. 2 Vent. 


The Arbitrators 
may chuſe the 
Umpire beſore 
their own Time 
is expired, 


If Arbitrators 
make an Award 


of but Part, the 


Umpire cannot 
make an Award 
of the Remain- 
der unlets the 
Submiſſion be ſo. 


Umpire cannot 
make his Umpt- 
rage before the 
Arbitrators 
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Time to make 
their Award be 


red. 


expired, tho' he PITE 
be nanied in the 13 2 


Submiſſion. 


Where Arhitra- 
tors may cllwic 
an Umpire, an 
they chuſe one 
and he reſuſes, 
they may appoint 
another before 


the laſt Day. 


Award to be 
made according 
to the Submifſli- 


or void. 


Arbitrament and Award, 


tors to make their Award in, be ex. 
1 Salk. 72. I Lev. 174. 1 Back, 


If the Condition of an Obligation be 


1 toſtand to the Award of A. and B. ſo 
as the ſaid Award be made before ſuch 


a Day; and if they make no Award, 


then to ſtand to the Award of ſuch Um- 
pire, as the ſaid A. and B. ſhall nomi- 
nate, ſo as the ſaid Umpire do make 
his Award before another Day ; and the 
Arbitrators before the firſt Day, make 
no Award, but afterwards name C. to 


be Umpire, who {thereupon, 


immedi- 


ately refuſes, and the Arbitrators after- 
wards nominate D. who before the laſt 
Day makes an Award; this 1s a good 
Award ; for the Nomination of C. to be 
Umpire, did not make him fo; but 
when he refuſed it amounted to no more 
than a bare Propoſal to him; and the 
Form of Pleading always is, Suſcepto 
ſuper ſe Onere Arbitrii, ſo that it is 
the Acceptance makes him Umpire. 


i Bacon Abr. 138. 


2 Vent. 113, 114. 


Here we mult obſerve, that the Courts 


'of Juſtice have of late been more liberal 
in the Conſtruction of Awards than for- 


merly, and that many of the niceſt 
Diſtinctions to be met with in the Books, 
are by no Means to be admitted as Pre- 


cedents in expounding Awards a 


t this 
Day; 


Arbitrament and Award. 


Day and this the Courts do in F urther- 
ance of Juſtice, and for quieting of 
Controverſies; however, as an Award 
is a Judgment, and can only be ex- 
pounded by itſelf, without the Aid of 
an Averment of Matters dehors, to ex- 
plain the Meaning of the Arbitrators, 
it is neceſſaly, that on the Face of it, 
it appears that it be made according 
to the Submiſſion; for if an 
Award be made of any Other Thing 
than what is contained in the Sub- 
mithon, it is void; for no Act is my 
own or binding to me, unleis done by 
me, or by Commiſſion from me. 1 Bacon 


Abr. 139. 10 Co. 57. Dyer, 242. 


Alſo as an Award is in Nature of a 
Judgment, it ought to be wholly deci- 
five; for if it doth not determine the 
Matter, it becomes the Cauſe of a new 
Controverſy ; therefore if the Arbitra- 
tors award a Bond for quiet Enjoyment 
of Lands, without appointing a certain 
Sum, this is a void Award, and the 
Party is not obliged to give Bond to the 
Value of the Land ; for then the Senſe 
of the Award muſt be ſupplied by Aver- 
ment; now if it hath the Credit of a 
Judgment, there can be no Interpre- 
tation made of the Award, but by the 
Words of the Award itſelf; for if it 


| receives its Meaning from any Matters 


4 out, 


2:97 


Tt ought to be 
certain and 
wholly deciſive. 
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It ought to be 
equal and mutu- 
ally ſatisfactory. 


Wider. 


Arbitrament and Award, 


out of the Award, the Mind of the 
Arbitrators 1s only gueſſed at, and not 
expreſſed ; but the Parties intended to 
be obliged, only by what the Arbitra. 
tors themſelves declare to be their A- 
ward, and were the Bond to be ac- 
cording to the Value, they cannot aſſign 
their Power to any Perſon to aſſeſs the 
Value. 5 Co. 78. 1 Roll. Abr. 26g, 
1 Bacon, 142. | 


Awards muſt not be on one Side on- 
ly; this muſt be underſtood thus; that 
all Controverſies being between two 
Parties, that which is awarded to be 
done to one, mutt be an Advantage to 
both, ſo as to end the Controverſy, and 
diſcharge one, as well as give Satisfacti- 
on to the other; for if it doth not, it is 
manifeſtly unjuſt; and therefore when- 
ever it appears to the Court, that not- 
withſtanding the Award, the Thing re- 
mains a Duty as before, and is not diſ- 
charged, that apparently is an Award 
on one Side, and conſequently is void; 
not that where one Party is by the Award 
to have ſomething paid him, or the like, 
and not the other, that Award ſhould be 
naught, for perhaps nothing may be due 
him, and he might be the only Tret- 
paſſer in the Caſe. 1 Roll. Abr. 253. 
8 Co. 98. 1 Bacon, 144. 


Thus in Caſe of a Treſpaſs ſub- 


mitted, the Arbitrators award that - 
ſhall 


Arbitrament and Award. 


mall pay the other three Pounds, 
this is void, beeauſe only on one Side ; 
for it is not ſaid for what, and ſo the 
Treſpaſs is not diſcharged, and then the 
other Party hath no Advantage by the 
Award ; but if it were awarded de and 
faper Premijſis, it would be well enough; 
Ikewiſe if the Award had been, that 


299 


he ſhall pay three Pounds for a Treſpals, 


it had been good, and yet one only was 
to do an Act; but then the Treſpaſs by 
that Award had deen diſcharged. 1 Roll. 


Abr. 253, 254, 1 Bacon Abr. 144. 


If the Arbitrators award a Thing im- 
poſſible ex natura rei, it is void; but if 
they award a Thing which cannot be 
done, but is not in the Nature of the 
Act itſelf, contradictory, or repugnant, 
this may be a good Award; for there 
is no Conſtruction to be made of the 
Award, but by the Words thereof. 
1 Roll. Ar. 248. 1 Bacon Abr. 146. 


If they award a Sum of Money to be 
paid ata Day paſt, it is void. 8 Ed. 1. 
5. I Bacon, 146. 


An Award that one ſhall pay twenty 
Pounds where he hath not twenty Pence 
is good, for no Contradiction appears in 
the Award it ſelf. 19 Ed. 4. 1. I Bacon 
Mr. 146. | 


Awards 


Awards not ta 
be impoſſible, 
contradictory, 
or repugnant, 
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Arbitrament and Award, 


Awards that one ſhall turn the Rive 
of Thames, kill, ſteal, forge a Deed, Ge 
are void. Co. Litt. 206. 1 Bacon, 146, 


Award good for An Award may be good for Part only, 
Part,vut muſt be but then it muſt be final as to that 


finalas to it. 
Part. 1 Bacon Abr. 147. 


A conditional a- But a conditional Award 1s not good, 

ward not god. becauſe not final to determine Matters 
in Difference ; the ſame Law where any 
Thing is referred to the Arbitrators fu- 
ture Judgment or Expolition. C70. Jac. 
508.1 Bacon Abr. 147. 


Awards to re- An Award, as has been faid, is to re- 
ceive a erat Ceive a liberal Conſtruction, and to be 
governed by the Intent of the Arbitra- 
tors where no Inconvenience will enſue; 
ei gone therefore if the Arbitrators award a 
without menti- Thing to be done, without ſaying within 
gel. What Lime, the Party ſhall have reaſo- 
- nable Time; becauſe they muſt intend 
all Things neceſſary to the doing the 
Thing they award, 1 Salk. 69. 1 Ba- 

con Abr. 148. 


Prohibi- 


Probibiticn. +" 


Prohibition. 


Writs of Prohi- 


Rohibition is a Writ iſſuing out of un of Fr 
2 the Chancery, King s-Bench, Com what Courts 
mm Pleas or Exchequer, to forbid the. Rare 
ſpiritual Court, Admiralty Court, CI. to general, 
proceed in a Cauſe there depending, upon 
luggeſting that the Cognizance thereof 
belongs not to the ſaid Courts, but to 
the common Law Courts; or it may pro- 
hibit the Judges of any temporal Court 
from proceeding in any Cauſe out of their 
ſuriſdictions; and the King's Courts that May be before 
0 1 8896 or aſter Judg- 
may award Prohibitions being informed ment. 
by the Plaintiff or Defendant, or by 
any Stranger, that any Court temporal, 
or eccleſiaſtical do hold Plea where they 
have no Juriſdiction, may lawfully prohi- 
bit that Court as well after Judgment as 
before F. M B. 3 , 3 Bb. 

229. 601, 602. 4 Rep. 127. Finch. 
450. 

It has been formerly doubted if this 2 
Court could iſſue a Prohibition, but in his Court, 
the Cate of Carey againſt the Judge of i 
the Conſiſtory Court of Cloyne, and wie. 
Forfler Promoter of Office in Trin, ty 
Term 1750, it was determined on ſolemn 
Debate, that a Prohibition may iſſue out 
of this Court, and accordingly did ifſue : 

But this Juriſdiction is taken up by this 
Court, under the Notion and Surmiſe 
tha 
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30g Arbitrament and Award, 


Awards that one ſhall turn the River 
of Thames, kill, ſteal, forge a Deed, Se. 
are void. CO. Liti. 206. 1 Bacon, 146, 


Award an for An Award may be good for Part only, 
fnalzs teil. but then it muſt be final as to that 
| Part. I Bacon Abr. 147. 


A conditional a- But a conditional Award is not good, 

ward not good. becauſe not final to determine Matters 
in Difference; the ſame Law where any 
Thing is referred to the Arbitrators fu- 
ture Judgment or Expoſition. Co. Jac. 
508.1 Bacon Ar. 147. 


Awards to re- An Award, as has been faid, is to re- 
Ce 2 ceive a liberal Conſtruction, and to be 
governed by the Intent of the Arbitra- 
tors where no Inconvenience will enſue; 
8 gone therefore if the Arbitrators award a 
without menti- Thing to be done, without ſaying within 
n the Tine what Time, the Party ſhall have reaſo- 
nable Time; becauſe they muſt intend 
all Things neceſſary to the doing the 
Thing they award. 1 Salk. 69. 1 Bax 


con Abr. 148, 


Prohibt- 


Prohibiticn, _-— 


Prohibition. 


Rohibition is a Writ iſſuing out of Writs of Prohi- 
the Chancery, King's-Bench, Cum what Courts 
non. Pleas or Exchequer, to forbid the ney Ne 

ſpiritual Court, Admiralty Court, Sc. to general, 
proceed in a Caule there depending,upon 
luggeſting that the Cognizance thereof 
belongs not to the ſaid Courts, but to 
the common Law Courts; or it may pro- 
hibit the Judges of any temporal Court 
from proceeding in any Cauſe out of their 
Juriſdictions; and the King's Courts that play ee 
may award ProhiÞitioas being informed ment. s 
by the Plaintiff or Defendant, or by 
any Stranger, that any Court temporal, 
or eccleſiaſtical do hold Plea where they 
have no Juriſdiction, may lawfully prohi- 
bit that Court as well after Judgment as 
before F. N. B. 39, 40, Sc. 2 fal. 
229. 601, 602. 4 Rep. 127. Finch. 
450. | 
It has been formerly doubted if this a ine fem 
Court could iſiue a Prohibition, but in bis Court, 
the Cate of Carey againſt the Judge of ns OOTY 
the Conſiſtory Court of Choyne, and wie. 
Forfler Promoter of Office in Trin.ty 
Term 1750, it was determined on ſolemn 
Debate, that a Prohibition may iſſue out 
of this Court, and accordingly did iſſue : 
But this Juriſdiction is taken up by this 
Court, under the Notion and Surmiſe 
that 
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that the Party ſuing it is Debtor to the 
King, ſince which Time ſeveral Prohihj. 
tions have ifſued from this Court; and 
that they alſo iſſue from the Zxcheguey 
in Hngland, fee Bunbury's Rep. 8, q, 


Se. 


And the Method And this Application for a Prohibition 
ee is to be by Council, who is to have the 
pon angtne Suggeſtion in his Hand, and he is to 
ec. tate the Matter to the Court, and to 
pray that a Writ of Prohibition may be 
awarded, and that the Suggeſtion may 
be received; and the Court will, if it be a 
Caſe which appears proper for a Prohibi- 
tion, order the Suggeſtion to be received, 
and a Prohibition to iſſue, unleſs Cauſe be 
thewn to the contrary, in ſuch Time as 
the Court ſhall think proper to appoint 
for that Purpoſe, with a Ce/5at Proceſſus 
in the Interim; and this Rule is to be 
ſerved on the Judge, Sc. of the Court to 
which the Prohibition is to iſſue, and on 
all Parties concerned: And if no Cauſe 
be ſhewn to the contrary at the Time 
appointed, the Court uponAfiidavit of the 
Service of the Rule for the Prohibition, 
and upon Councils Motion thereupon, 
will make it abſolute, and the Plaintiff in 
the Court in which the Cauſe was firſt 


illued, may then proceed in this Court if 
he be ſo inclined. 


This 


inſtituted, and to which the Prohibition 


Prohibition. 303 
This Writ is directed not only to the Flow the we 

Judge but the Parties, and if the Judge iztobe directed; | 
of the inferior Court or the Party proceeds, and dhe om, 
notwithſtanding the Prohibition an Al-, » Ce 
tachment may be had againſt them, or an ndtG lk 
Action on theCaſe ; but on a Prohibition in 
the Spiritual Court, the Party may appear 
and take a Declaration on the Suggeſ- 
tion, and go to Trial, and if thereupon 
it he found againſt the Plaintiff in the 
Prohibition, a Writ of Conſultation ſhall 
be awarded with Cofts. 2 Lill. Abr. © 
384. Wood's Inſt. 570. N 


And note, a Prohibition is generally In what Cafe 3 
; Prohibition 1 2 
a proper Remedy where a Court exceeds prop Remegs. 
its juriſdiction. And Prohibitions are 
granted either pro Defectiu Juriſdlictionis 
or pro Defeetu Triationts. 2 Vent. 180. 
2 alk. 287. 


In Caſes of Prohibitions where they The antient Me- 
vere granted upon a Motion, the antient cod af proce-- 
Courte was, that the Party prohibited os, and how 2/- 
tued out a Scirę facias, quare conſultatis teres. 
un debet conced: poſt Prohibitionem; in 
which Writ the Suggeſtion was recited, 
and alſo the Prohibition granted thereon 
24 Damnum of the Party; afterwards this 
Practice was altered, and the Courſe came 
to be thus, viz. upon granting a Pro- 
hibition to the Plaintiff, the Court bound 
him in a Recognizance, to proſecute an 
attachment of Contempt againſt the De- 
ſendant for ſuing in a Spiritual Court, Sc. 

«iter a Proliibition granted, and then to 
| declare . 
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304 Prohibition, 
declare upon the Prohibition; ſo that hs 
who was Defendant in that Court, now 


becomes Plaintiff in the Court above, 
Plowd. 472, 3. Salk. 289. 


Other Cales n If any Matter appears in the Declara- 
tion will over- tion in an inferior Court which ſheweth 
rule Notice. that the Cauſe of Action did not ariſe 
Infra Juriſdiftionem,or the Subject Matter 
be not proper for the Judgment of ſuch 
Court, if the Defendant who intended to 
plead the Juriſdiction 1s prevented by 
any Artifice, or his Plea be not accepted, 
or is over-ruled, in all thefe Caſes a Pro- , 
hibition will he at any Time ; but not 
after the Defendant has admitted the 
Juriſdiction by pleading to the Action, 

2 Mod. 27 3. | 


Lies in all Caſes A Prohibition lies in all Cauſes where- 

where a Hibeas in a Habeas Corpus doth lie at Common 

eommon Law, Law; but it is moſt commonly granted 
to the Spiritual Courts where a Caule be- 
longs to the temporal Juriſdiction, and 
the Court ought not to geny a Perſon a 
Prohibition that prays it, if there bea 
Cauſe, the granting Prohibitions being 
not a diicretionary Act of the Court, but 
ex Merito Juſtitie. 2 Lill. Abr. 385. 388. 
Raym. 4. 92. 


Not uſually But a Prohibition is not uſually granted 


granted the aſt on a Motion the laſt Day of the Term, but 
av ot the Lern, ; k 

but Rule e ſtop ſometimes the Court hath in ſuch Caſe 
Froccedingss. made a Rule to ſtay Proceedings until the 


next Lerm. ident. 
If 


Prohibition, 

If the Party who ſued the Prohibition 
gles a Declaration thereon, and the De- 
fendant pleads then the Matter is to be 
brought before the Court for their Judg- 
ment, and this is ſometimes on a De- 
murrer to the Plea, or upon an Iſſue on 


a Traverſe, as where the Declaration in 


Prohibition 1s for a Modus, and the De- 
fendant in the Prohibition in his Plea tra- 
verſes the Modus, an iſſued is taken 
upon this Traverſe, Sc. See Lilly's 


Ent. 325, Sc. 


But if no Plea be put in, in due Time to 
the Declaration in Prohibition, the Plain- 
tiff may have Judgment by NMibil dicit, 
ideo flet Prohibitio. But if the Declara- 
ton be of the other Side, and no Plea, 
there ſhall likewiſe be a Nihil dicit and 
a Conſultation. 12 Mod. 447. Paſch. 
13 Will. 3. B. R. Jurton againſt Reinor. 
See LViner's Ar. Letter P. R. 45. 


But note, if the Party ſurceaſes his 
Proceedings in the Court to which the 
Prohibition fined, he may then proceed 
in the Court from whence it iſſued, or 
in any other Law Court which has Jurif- 
diction of the Cauſe ; he is not confined 
to proceed only in the Court from whence 
the Prohibition iſſued, though it is uſual- 
ly fo practiſed. as the Party to whom the 
Prohibition iſſued is already in Court; 
and a Declaration may be filed imme- 


diately againſt him. Sed Quer. 


If the Court upon comparing the Libel 
with the Suggeſtion of the Party, find the 
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The Proceedings 
on the Prohibi- 
t ion if the Party 
ho ſued it files 
a Declaration 

thereon, and the 


Defendant pleads 


t hereto, 


And in Cafe the 
Defendant there- 
to pleads, not in 
Time. 


The Party to 
whom the Pro» 
hibition iſſued 
may Proceed ei- 
ther in the Court 
from whence it 
iſſued, or any o- 
ther Court at his 
Election. 


Conſuſtation in 
what Cates. 
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306 Probibitinn: 
Suggeſtion falſe, or not proved, and 
therefore the Cauſe to be wrongfully 


called from the eccleſtattical Court, then, 
upon this Conſultation or Deliberation, 


the Decree is to be returned, and the 
Writ in this Caſe obtained is therefore 


called a Conſultation. Reg. Orig. 44, 
Ec. Statute of Writ of Conſultation, 
24 Ed. I. 


A Motion may Upon a Prohibition, a Motion being 
be made for a | , : 5 
| Confuttation made for a Conſultation it was inſiſted, 


without pleading that 1t ought not to be granted without 

or dethurring to — 1 2 

the Prohibition, Pleading or demurring to the Prohibition, 
for if erroneouſly granted, the Party 
could have no Remedy either by Writ of 
Error or otherwiſe; but it was held that 
antiently in B. R. there were no Dech- 
rations or Demurrers upon Prohibitions, 
and therefore Conſultations were granted 


upon Motions. 3 Salk. 287. 


ee of a And this Writ is in nature of a Proce- 
"har Cales ws be cedends; but properly a Conſultation ought 
granted, | not to be granted, but in Caſe where a 

Man cannot recover at Common Law in 


the King's Courts. New. Nat, brev, 
119. 


g e which And note, that the Cauſes of which 
tos Spine su. the ecclefiaſtical or ſpiritual Courts have 


Courts have Ju- 


eee and n Juriſcliction are, of Adminiſtrations, Ad- 
"Lon is made Miſſion of Clerks, Adultery, Appeals in 


geition is made 


for a Prohibition, eccleſiaſtical Cauſes, Apoſtacy, general 
2 tw oe 
dran 4 Conlul. Baſtardy, Blaſphemy, Solicitauon of 


grant a Conſul- ; . g f 
tation, Chaſtity, Dilapidation and Church-re- 
| pairs, 


ants was „ Aa. 


Prohibition. 307 
pairs; Celebration of Divine Service, 
Divorces, Fornication,, Hereſy, Inceſt, 
Inſtitution of Clerks, Marriage Rites, 
Oblations, Obventions, Ordinations, _ 
Commutation of Penance, Penſions, Pro- 
curations, Schiſms, Simony, Tythes, 
Probate of Wills, Sc. and where a Suit 
is in the Eccleſiaſtical Court for any of 
theſe Cauſes or the like, and not mixed 
with any Temporal thing, if a Suggeſti- 
on is made for a Prohibition, a Conſulta- The Confutari, 
tion ſhall be awarded. 5 Rep. 9. And 9 mult puriue 
note the Conſultation muſt purſue the Li-" 
bel, 


To move for a Prohibition in another 1f Motion be 
. . for a Prohibition 
Cour t after Motion in Chancery, Sc. up- is another Court 


on the ſame Libel which is granted, is after refuſed in 

merely vexatious, for which a Conſulta- Gee a 

tion ſhall be had. Cro. Eliz. 277. ſhall be granted, - 
Where a Conſultation is granted upon New Protibition 

g % 5 SES e lame Li- 

the right of the Thing in Queſtion, there bei when it hall 

4 new Prohibition ſhall never be granted ee gg de 

on the ſame Libel ; but where granted ; 

upon any Default of the Prohibition in 

Form, Sc. there a Prohibition may be 

again granted upon the fame Libel. 1 


Nelf. Abr. 485, 


It is ſaid that the Writ of Prohibition at what Time. 


it is or 18 not too 


ſhould regularly be brought defore ite te come tor 


Sentence in the Spiritual Court, and a Prohibition. 


if the Spiritual Court proceed to Sen- 
tence in a Cauſe where they have Juriſ- 


diction of the Libel, the Court will not 
. grant 
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308 Prohibition. 


grant a Prohibition; but if it be of 4 
Matter whereof they had not Juriſdiction, 
they will grant a Prohibition, although 
it be after Sentence. Freem. Rep. 78, 
PI. 95. Jbidem. 299. Pl. 358. New 
man and Us againſt Moore S. P. per Hol. 
Ch. J. Comb. 254. Pocock againſt 
Nah. 


ere geg This Diſtinction was taken, that if 3 
Courts have not Man libels in the Spiritual Court for 
Juriſdiction in » Tythes in Kind, and the Defendant be- 
| des low ſuggeſts, and inſiſts upon a Modus, 
there the Spiritual Court has no Juriſ- 
diction to try the Modus, their Method 
of Trial of Preſcription being different 
; from ours ; but if a Man libels for a 
Modus, and the Defendant admits the 
Modus, the Spiritual Court may proceed 
in that Cauſe; but even in the firſt Cafe, 
if they permit them to proceed to Sen- 
tence they come then too late for a Pro- 
hibition, being it is pro defectu Triationis 
only; but it is never too late where it is 

pro defectu uriſdiclionis. 


Where a Man by) Where a Man by Intendment ſhall 


Intendment 


may have Re- have Remedy by Appeal, no Prohibition 
medy by Appeal lies. Viner's Abr. Letters, P. R. 55. 


no Prohibition 
lies, 


After Rule te Upon ſhewing Cauſe againſt a Prohi- 
declare, the De- bition, the Court made the Rule abſolute 


e; e »- with a Direction that the Plaintiff ſhould 


Proceedings, declare in Prohibition ; he tendered 4 
Declaration, but the Defendant refuſed 
it, and applied to ſtay proceedings 3s 
| | being 


EIS EIS ͤü—0˙miʃ.9 !] ] 


Prohibition. zog 
being willing to ſubmit, the other inſiſted 
hc had a rigut to go on, and fo get at the 
Coſts of the Motion which he could not 
otherwiſe have, but the Court ſtayed the 
Proceedings without Coſts, ſaying the 
Direction to declare was in Favour of the 
Defendant, who might waive it. Strange's 
Reports, Vol. 2. 1149. Greg againſt 
Tones. 


In Prohibition the Contempt is but TheContemptis 


but Form and 


Form, and the Jury need not give any the jury need 

Verdict about it, for the Deſign of the not give any | 
s g : ne eggs 1 Verdict about it, 

Parties declaring in Prohibition, is only 

to ſee whether the Court below ought to 

proceed further, and not whether they 

have proceeded, for that is a Matter 

alleged for Form- ſake, that there may be 

Demand of Damages to give it the Re- 

quiſites of a Suit in Law; for it is a Fact 

well known that it is a Fiction and that 

they never proceed after the firſt Motion, 

and Courts muſt take Notice of the Courſe 

of Proceeding. idem. Vol. 1. 485. 


Before the reign of King Charles the Spiritual Courts 
7 X 38 _ have juriſdiction 
art, many Prohibitions were granted, in calling Women 
for defamatory Words in calling Women Where. 
Whores, Sc. But ſince ſuch Prohibitions 
nave been denied, the ſpiritual Court 
having a Juriſdiction in ſuch Cafes, & 
bro Reformatione Morum, they ſhall not 
be prohibited. 1 Mod. 21. Jones 246. 
Cro. Car. 229. 
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Form of the Zug- 


Prohibition. 


The Form of a Suggeſtion for a Pro: 


Jes hibition is thus, 


6C 


Ireland, ** E it remembered, that on 
to wit.“ the Day of 


(the Day the Rule to receive the Sug- 


* geſtion was conceived) before the 


Lord the King, in his Court of Exche- 
quer at Dublin, comes here into Court, 
R. B. Gent. his Majeſty's Debtor, and 


Farmer, in his proper Perſon, and 


gives the Court here to underſtand and 
be informed, that, whereas the Crimes 
of publick or notorious Fornication in 
any Lay-man be a Crime or Offence 
cognizable and adequately puniſhable 
by the Laws of this Realm by Fine 
and Impriſonment in that Behalf, up- 
on Preſentment or Indictment for that 
Purpoſe in the Temporal or Common- 
Law-Courts of our ſaid Lord the King, 
and 1s not properly cognizable in any 
Eccleſiaſtical or Conſiſtorial Court, 
And whereas the maintaining or tak- 
ing Care of the Support of any Baſtard 
or pretended Baſtard-Child, is not any 
Crime or Offence by the Laws of this 
Realm, nor is the maintaining or 
taking Care of the Mother of a Baſtard, 
or pretended Baſtard-Child, a Crime 
or Offence by the Laws of this Realm, 
yet the Right Reverend F. Lord Biſhop 
of C. his Vicar-General in Spiritual 
or other Judge of Conſiſtorial Court of 


the Dioceſe of C. by one . K. 
« 'F'ro- 


ro. 


cc 
[4 
* 
cc 
6 


Lg 


« 
cc 
cc 
60 
Cc 
[4 


* 


(. 
66 
cc 
(e 
c 
cc 


* 


cc 
cc 
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60 
« 
ce 
cc 
cc 
cc 
c6 
6 
cc 
$c 
cc 
cc 
(c 
6 
cc 
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Prohibition. 


e Promoter of Office or Informer in that 


Behalf, contriving to vex, injure and 
oppreſs the ſaid R. B. contrary to the 


Laws of this Realm and to uſurp on 


our ſaid Lord the King, his Crown and 
Dignity; and to deprive the Tem- 


poral or Common Law -Courts of the 


Cognizance of a Plea, which properly 

belongs to them; and to draw the 

ſaid R. B. into another and different 

Manner of Examination and Trial in 

the Eccleſiaſtical Court, hath on the 

25th Day of June in the Year of our 
Lord, 1753, upon the Examination and 
Preſentment of R. R. Church War- 
den or pretended Church-Warden in 
the Pariſh of R. in the ſaid Dioceſe of 
C. founded on a pretended publick 
Fame, that the ſaid R. B. lived in a 
State of Fornication with one M. M. 

and that the ſaid R. R. had two Chil- 
dren by the ſaid M. and that the ſaid 
M. was ſupported by the ſaid R. B. 
and lived in the ſaid R. B's Houſe 
with him, and that the ſaid R. B. paid 
for the Nurſing, Support, and Mainte- 
nance of the ſaid Children, and there- 
fore cauſed a Citation to iſſue againſt the 
ſaid R B. a meer Layman in the follow- 
ing Words, to wit, (Here ſet forth the 
Libel) to which Libel theſaid R. B. on 
the 2d. Day of October 1753, gave in 
his perſonal Anſwer and therein denied 
the Contents of the ſaid Libel as there- 
in ſet forth to be true, and the ſaid 7 
Lord Biſhop of C. his Vicar-general or 
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The Concluſion 
of the Suggeſtion. 
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Prohibition. 
other the Judge of the ſaid Confiftorial 
Court threatens to proceed to a defini- 
tive Sentence in the Premiſſes againſt 
the ſaid R. B. according to the Courſe 
of the Eccleſiaſtical or Common-Laws, 
in contempt of our ſaid Lord the King 
his Crown and Dignity, and to the 
grievous Damage and manifeſt Pre- 


judice, Impoveriſhment, and Oppreſſi- 


on of the ſaid R. B. and contrary to 
the Laws of this Realm of Vreland, 
whereby the ſaid R. B. 1s rendered the 
leſs able to pay the Debts he owes to 


his Majeſty, at the Receipt of his faid 


Exchequer, and this the ſaid R. B. 
is ready to verify, wherefore the ſaid 
R. B. humbly imploring the Aid, Mu- 


nificence, and Protection of the Comer 


hereof cf our ſaid Lord the King pray- 
eth Remedy in the Premiſſes, and the 
Writ of Prohibition of our ſaidTord the 
King, to be directed to the faid Lord 
Biſhop of C. his Vicar-general in 
Spirituals, or other the Judge in that 


Part, and the ſaid Ji”. N. the ſaid 


Promoter of Office to prohibit al! 


further Proceedings in the ſaid Eccle- 


ſiaſtical Court againſt the ſaid N. B 
in the Premiſſes. 


Ss OG ene wn He. 7 I Oka 


Prohibition. 


The ſeveral Statutes in Force in this 
Kingdom, in Relation to Writs of 
Probibitions and of Conſultation. 


Y Stat. de circumſpecte aga 
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In what Caſes 
1156 Prohibition dogs 


13 Ed. i. Stat, 4. Sect. 1. the or does not lio 


Clergy ſhall not be puniſhed if they 


hold Plea in Court Chriftian of fuch 
Things as be meer ſpiritual, Vi. of 
Penance enjoined by Prelates for deadly 
Sin, as Fornication, Adultery, or ſuch 
like, for which corporal Penance, and 
ſometimes pecuniary is injoined —_— 
if a Free-man. Alſo, if the Prelates 
puniſh for leaving the Church-yard un- 
cloſed, or for that the Church is unco- 
vered or not conveniently decked, in 
which Caſes none other Penance can be 
injoined but pecuniary. 


And by Sect. 2. if a Parſon demand Ibidem. 


of his Pariſhioners Oblations or Tythes 
due and accuſtomed; or if a Parſon 
ſue againſt another Parſon for Tythes 
greater or ſmaller, ſo that the fourth 
Part of the Value of the Benefice be not 
demanded. 5 


And by Sect. 3. if a Parſon demand ibidem. 


1 where a Mortuary hath been 
uſed. | 


And by Sect. 4. if a Prelate or Pa- ibid. 


tron demand of a Parſon a Penſion due 
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314 Prohibition. 


to him, all ſuch demands are to be made 
in a ſpiritual Court; and for laying 
violent Hands on a Clerk, and Caulk 
of Defamation, it hath been granted that 
it ſhall be tried in a ſpiritual Court when 
Money is not demanded, but a Thing 
done for Puniſhment of Sin; and like- 
wiſe for breaking an Oath, in all Caſes 
afore rehearſed, the ſpiritual Judge ſhall 
have Power ta take Knowledge notwith- 
ſtanding the King's Prohibition. 


3 By the Engliſh Statute of Conſultation 
out of Chancery 24 Ed. 1. where eccleſiaſtical Judges 
ES. ſurceaſe to proceed by Force of the 
ecclefiaſticl King's Prohibition, in Caſes where Re- 
ee medy could not be given in the King's 
ceed therein not- Court by any Writ out of Chancery, 
Kine Pichi the Chancellor or the Chief: juſtice 
on. upon ſight of the Libel at the Inſtance 
of the Plaintiff, if they ſee that the 

Caſe cannot be redreſſed by Writ out of 
Chancery, but that the ſpiritual Court 

ought to determine the Matter, ſhall 

write to the eccleſiaſtical Judges that 

they proceed therein notwithſtanding 


the King's Prohibition. 


In what Caſes By Engliſh Stat. Artic. Cler. 9 Edw. 2 
or does not lie. Ch. 1. In Tythes, Oblations, Obventi- 
ons, Mortuaries, when they are pro- 

pounded . under theſe Names the King's 
Prohibitions ſhall hoid no Place, but ii 

a Clerk ſells his Tythes, being gathered, 

if the Money be demanded ag = 

Dirt 


Probilition, 


ſpiritual Judge the King's Prohibition 
ſhall lie. | 
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By the ſame Stat. ch. 2. if Debate Ibidem, 


ariſe upon the Right of Tythes, having 
Original from the Right of Patronage, 


and the Quantity of the Tythes come to 


the fourth Part of the Goods of the 
Church, the King's Prohibition ſhall 
hold Place, if the Cauſe come before a 
Judge ſpiritual : . Alſo, if a Prelate in- 
join a Penance pecuniary, and it be de- 
manded, the King's Prohibition ſhall 
hold Place, but if Prelates injoin a Pe- 
nance corporai, and they which be pu- 
niſhed, will redeem ſuch Penances by 
Money, if Money be demanded before 
a Judge ſpiritual, the King's Prohibition 
ſhall hold no Place. 


By the ſame Stat, ch. 4. in Defama- 
tions, Prelates ſhall correct in Manner 
aboveſaid, the King's Prohibition not- 
withſtanding. 


And by the ſame Stat. ch. 5. if any 
do erect a Mill of new, and the Parſon 
demandeth Tythes for the ſame, the 
King's Prohibition ſhall not lie. 


By the Eng. Stat. 1 Ed. 3. Stat..2. 
ch. 11. when Clerks or others have been 
indicted in the Turn, and after their 
Deliverance do ſue in the ſpiritual Court 


againſt 


* 


Ibidem. 


Ibidem. 


Where Clerks, 
Sc. have been 
indicted in the 
Turn, and after 
ſue the Indictor 
in the ſpiritual 
Court for defa- 
mation Prohibi- 
tien lies. 
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316 Prohibition. 


againſt the Indictors, ſurmiſing that 
they defamed them; in ſuch Caſe, every 
Man grieved, ſhall have a Prohibi- 
on formed in the Chancery upon his 
Caſe. 
1 By Eng. Stat. 18 Ed. 3. Stat. 3. ch. 5. 
Chanczry but no Prohibition ſhall go out of Chancery, 


where the King . . 
cer ee eee but where the King hath Cognizance. 


No Prohibition 


lies after a Con. By Eng. Stat. 50 Ed. 3. ch. 4. where 

ſultation award - à Conſultation is once duly granted, up- 

= on a Prohibition to the Judge of the holy 
Church, the Judge may proceed notwith- 
ſtanding any other Prohibition, provided 
the Matter in the Libel be not changed. 

Libel tobe deli- By Eng. Stat. 2 Hen. 5. Stat. 1. ch 

ty when granta- 3. at what Time the Libel is grantable 

ble by Law. by Law, it ſhall be delivered to the 
Party without Difficulty. 
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AN 


APPENDIX; 


CONTAINING 


Several ſpecial Points of Practice, 


extracted 


from Barnes's two Volumes of Notes, of Cafes 
in Points of Practice, taten in the Court of 
Common-Pleas, at Weſtminſter, from Micha- 
elmas Term, 1732, to Hillary Term, 1754, 
mncluſrve, and which were publiſhed by the 


Authority of the Judges of the ſaid 


Court. 


Afrdawvits, 


HERE an Executor or an Ad- 
miniſtrator would plead Now a/- 
ſumpſit and plene adminiſtravit, he muſt 
produce an affidavit that he has fully ad- 


miniſtred. 1 Barnes, 237. 


So where an Heir at Law would plead 
S11vit ad diem, and Riens per deſcent, he 
is to produce an Affidavit that he has 
nothing by Deicent from his Anceſtor. 
lid. 238. See Bail, Inquiry, Judgments, 
Pleadings, Trial, Venue. 


Amend- 


On Motion te 
plead a double 
Plea of plene ad- 
mint/!;ravit and + 
nin Afſumbſit. 
Affidavit to be, 
that Defendant 
has fully admi- 
uiltred. 


So an Heir to 
make Affidavit 
that he has no- 
thing by De- 
ſcent, if he 
would plead fob 
wit ad diem and 


Ricns per Deſcent. 
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318 Amendment and Feofail, 


Amendment and Feofail. 


Sire faciat a- Scire facias againſt the Bail and al 
gaint Baland ul the Proceedings thereupon, were 
the Proceedings 7 p 

amended by the ordered to be amended by the Record in 
Record in te lt the original Action, after Iſſue joined 
upon Mul tiel Record. 1 Barnes's Notes 


of Caſes, 6. 


Judgment roll = The Judgment Roll was ordered to be 
Writ of Error amended by ſtriking out ought 10 recover, 
brought and inſerting do recover, after a Writ of 
Error brought, and in aullo eft Erratum 

33 on Payment of Coſts, provided 

efendant did not further proſecute his 

Writ of Error; but if he proceeds in 

Error without Coſts. bid. 11. Note, 


this was a Miſtake of the Officer. 


Declaration a- 9. . ; 
* A Declaration againſt an Attorney a 


Amendment un- mended by ſtriking out the Words brings 
Facette ten Suit, and inſerting prays Relief on Pay- 
ayment of 
Colts. ment of Coſts, though the Court thought 
the Amendment unneceſſary. bid. 17. 


and Vol. II. 143. 


ee er Declaration on a common Clan ſum 
Ainſt a Defen- . . 8 
dant as Admi- fregit againſt a Defendant as Adminiſtra. 


niſtrator amend- tor, was ordered to be amended on pay- 
ed after Plea by , R 

declaring againſt ment of Coſts, by declaring againſt him 
the Defendant as ag Executor, after Plea pleaded. bid 


Executor. Vol. I. 6, 7. 


The 


we =F 


Dp 


OO — wy ry 


Amendment and Jeofail. 319 


The Declaration was ordered to be a- Declaration a- 
mended by changing the Yenue after Plea by chang- 


Plea pleaded, on Payment of Coſts. Iid. us 1 Time: 
al 9, 10. 


ere * =. *y » » - A 
in A Declaration in Prohibition was re- 3 is 
ed fuſed to be amended, the Amendment warranted by the 

, uggeſtion, Sc. 
tes not being warranted by the Suggeſtion, fue be 


or the Acts of the Spiritual Court. 1b1d. mended. 
II, a 


On a ſpecial Verdict in Ejectment, the a Demiſe in 
Matter in Law had been argued, and the ggg be en. 


Court having taken Time to conſider, larged without 
the Plaintiff's Council moved to enlarge <2{cnt of Deten- 
the Demiſe which was near expiring ; 
but the other Party not conſenting, the 
Court declared they had no Power to en- 
large the Demiſe without Conſent. 1b1d. 


12, and Vol. IL 13. 


A Declaration (after the Plea Roll fil- Apechration not 
ed) was refuſed to be amended, the fer amenced 
Amendments being ſuch as would deface fled if the a- 


A Declaration amended after Argu- Declaration a- 
| £ 3 22A. mended after Ar- 
ment on Demurrer, the Form of Plead gumcnt on De- 


ing only, not the Merits coming in Quef- murrer. 
tion upon the Argument. id. 14. 


A Bail-piece was ordered to be amend- pail-piece a. 
ed by inſerting the Return of the Writ Weaded. 
which was omitted in the Bail-piece, and 


in ſeyeral other Particulars. Did. 5. 


A, 
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320 Amendment and Feofail. 

lwidem. A Bail- piece was ordered to be amend. 
ed on a Miſtake of the Filazer, there be- 
ing two different Actions between the 
ſame Parties, and he having taken it in 
one of the Actions inſtead of the other, 
Didem, 44. 


Sheriffs in the The Word Sheriffs was in the Venus 


Venue inſtead of 


Sheriff amcaded inſtead of Sheriff, on a Motion in arreft 
alter Verdict. of Judgment, after Cauſe tried and Ver- 
dict for the Plaintiff; the Court gave leave 
to amend, as there was a proper Henue 
in the body of the Declaration. Hidem, 


347- 


a e erg After a Writ of Capias ad Satisfact, 
it was executed. dum was executed, a Motion was made 
to amend the Writ by the Record of the 
Judgment making the Detendant's name 
Edmond inſtead of Edward; a Rule was 
made to ſhew Cauſe, which on Affidavit 
of Service was made ablolute. idem. 


* 


Wrong Conclu- A Replication was amended by con- 


ſiotis in 2 Repli- E x : 
cation amended cluding with an Averment, inſtead of to 
ater Judgment the Country on payment of Coſts, after 

r Plainti 5 | 
Judgment for the Plaintiff on a general 


Demurrer. a 
Demurrer. Hidein 7. 


Miſtake in the In an Action of Treſpaſs upon che Caſe, 
Furata at the the Jurata at the foot of the Record of Mi 


toot of the Re- a : 7 | . 
cord, helped by prius was in Treſpaſs only, but this be- 


Tab 5 ing only wrong by Mispriſion of the Clerk 

is helped by- the Statute of Jegfarls, be- 
fides the Zurata is not an award of the 
| | | Court, 


rn —_—_ 


Amendment and Jeofail. 
Court, but only to annex the Proceedings, 


lbidem, 8. 2 Barnes 3. 


80 likewiſe the return of the Yenire 


facias, though defective, is within the 
Statutes of Amendment. 


The iſſue Roll was refuſed to be a- 


1 Barnes 10. 


mended in the Award of the Henire fact- 
as, there being nothing to Amend by. 


A Declaration was amended on the 
Plaintiff 's Motion by changing the He- 
uue from London to Middleſex after Plea 


pleaded on Iſſue joined, on payment of 


Coſts; it being on a remedial Law and 
confined to Middleſex ; but the Court faid 
it is not uſual in other Caſes to grant theſe 


Motions, 2 Barnes, 4. 17. 385. 


The Title of a Declaration in Eject- 
ment is not amendable, for the Declara- 
tion in Ejectmemt is the firſt Proceſs and 
nothing precedes whereby it can be a- 


mended, Ihidem, 12. 153. 
A final Judgment on Verdict was 


amended in teveral particulars which ap- 


de to be Vita CJerici, after Writ o 


irror and Record tranſcribed, but the 
Tranſcript not carried into the King's 
Bench. Vol. 1. Lidem. 16, 


Amend- 


321 


And a defect in 
the return of 2 
Fenire, 


The Iſſue Roll 
not to be amend- 
ed in the award 
of the Venire Ja- 
cias. 


Declaration 
ſeldom amended 
after Iſſue joĩned 
except on à re- 
medial Law. 


Title of a Dec!a« 
ration in Eject- 
ment not amend- 


able. 


A final ſudg- 
ment ameiued 
aſter Writ of Er- 
ror When it wa: 
Vitium Cleric. 
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322 Arbitrament and Award, 


Defendant re- Amendment of a Plea, by adding two 
his Plea, by ad- NEW Pleas to thoſe already pleaded by 
es two Leave, denied, the Queſtion being Mat- 
ter of Title, and the Cauſe to be tried 
the Sitting after Term, and the Defen- 
dant having had ſufficient Time to ap. 


ply the Term before. 2 Barnes 18. 
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Plea amended A Defendant was admitted to amend 
atgued and fur- his Plea ſo as to ſtate Facts neceſſary to 
beinted. bring the Conſtruction of an Act of Par: 
a liament, and the true Merits of the Caſe 
before the Court, after Demurrer to the 
Plea, Joinder, and Argument, and far- 
ther Day appointed on payment of Coſts, 

Sc. Ibidem, 20. See Cofts, Pleading. 


"TED "FAS EE th 


4 


x Arbitrament and Award. 

5 | | 

, ee, Motion was made on behalf f the 
5 on producing one Plaintiff that a Submiſſion between 


the Parties contained in the Condition 
of Arbitration Bonds might be made a 
Rule of Court, and the Court ordered it, 
as the Defendant's Conſent was ſhewn by 
the Bond executed by him, and the Moti- 
on was made on Behalt of the Plaintiff. 


1 Barnes, 40. 


et the Bonds, 


Submiffon ce A Motion for an Attachmont for the 
make an award Non-performance of an Award was op- 
by Writins i= poſed, for that the Arbitrators had not 


dented, award ; | 
ne ON purſued their Authority, the Submiſſion 
OE. having 


© 7 <3 —— a 
. tree r 
4 D : - 


INES IE 


AAS. | A 


41. 


Arbitrament and Award. 


having confined the Award to be made 
by Writing indented, and the Award 
produced was not indented, but the 
Court ſaid it was a perfect immaterial 
Objection and juſt the ſame, as if the 
Submiſſion had ſaid that the Award 
ſhould be made on gilt Paper. {bidem, 


If an Award be proved to be executed, 
though it does not appear when it was 
executed, yet if there be no Affidavit to 
induce Suſpicion the Award 1s. good. 


Ibidem, 42, 43. 


Where Coſts awarded to be paid, are 
taxed by the proper Officer, it is good; 
or where reaſonable Coſts or Coſts in ge- 
neral are awarded, the proper Officer 
may aſcertain the Quantum, for Certum 


eſt quod Certum, reddi Poteſt. but where 
the Award of Coſts is uncertain, or not 


final, it is not good. Jbidem, 43, and 2 
Do. 140. 


Where a Party would complain of 
Corruption or undue Means in the ob- 
taining of anAward, he muſt do it before 


the laſt Day of the firſt Term after pub- 


liſhing the ſame, but where the Objections 


arriſe upon the Face of the Award, they 


43. 


You. II. 


may be at any Time. 


X 


Ibidem, 41, and 


D 
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Award good, 
though it don't 
appear when ex- 
ecuted, 


Coſts taxed by 
the proper Offi- 
cer tho' not na- 
med in the A- 
ward in what 
Cales, 


In what Caſes, 
and at what 
TimesObjections 
are to be made 
to Awards. 
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324 Arbitrament and Award. 
Award that all 


e mh If an Award directs that all Actions 
ceaſe amounts to between the Parties ſhall ceaſe, it is an 
effectual Releaſe. Ubidem, 43. 

2 . the Aſſizes the Plaintiff had a Ver. 
referred by Rule dict for his Security, and Matters in Dif- 
and this made 2 ference were referred to Arbitrators by 
Award for De: Rule, who made an Award within the 
tendant to pay, Time limited, whereby Defendant was 
clects to proceed Ordered to pay Plaintiff three hundred 
on the Verdi, Pounds, the Rule of Aflize was made a 


on Non-pertor- 


mance, he muſt Rule of Court; and Plaintiff electing to 


app! for Leave. proceed upon the Verdict, and not by 


Attachment of Contempt for Non-per- 
formance of the Award, moved for Leave 
to enter Judgment and take out Execu- 
tion for the Money awarded, and the 
Court ſaid they thought it a very proper 
Application, and that the Plaintiff had 
rot a Right to enter Judgment without 
Leave of the Court. 2 Barnes, 54. 
And if Application be made for Leave 


find if Applica. 


tion be made to to take out Execution for Non-perform- 


Hue Execution, 


ade oi muſt be ANCE of the Award, Affidavit of the due 
made of the due 8 | | 
Exccution of the Execution of the Award, and of a De- 


Award and the mand of the Money are as neceſſary, as 

— ol the if the Motion had been for an At- 
tachment for Non- payment of Money. 
Ibidem, 55. See Cofts. 


Alitornies 


8 1 — — — 


— 


Proceedings againſt Attornies, &C; 


Attornies Proceedings, by and 
againſt them. 


A Motion was made to ſtay Proceedings 

in an Action which was brought by 
an Attorney for Recovery of a Bill of Coſts 
before the Expiration of a Month after 
the Delivery thereof, but it being urged 
for the Plaintiff that this Matter may be 
pleaded, or taken Advantage of at the 
Trial, and that therefore the Proceedings 
ought not to be ſtayed, the Court would 
not make any Rule. 1 Barnes, 96. 


And upon a like Action brought for 
Fees, no Bill of Fees having been de- 
livered in, and upon a Motion to ſtay Pro- 
ceedings, the Court were of Opinion that 
they could not conſider the Matter as an 
lrregularity, becauſe it is illegal, and a- 
gainſt an Act of Parliament, but they ſet 
aide the Judgment, and Inquiry upon 
Payment of Coſts, bringing the Money 
into Court, pleading the general Iſſue, 
and taking thort Notice of Trial. idem, 
166. 


An Executor having recovered a Sum 
Money which was due to his Teſta- 
r, and it being paid into the Hands 
the Attorney who retained the ſame 
tor Buſineſs done by him for the Teſtator, 
Motion was made in Behalf of the 
xccutor, to, oblige the Attorney to pay 

X 2 him 


38 


Attorney not to 
bring an Action 
for Recovery of 
his Fees until a 
Month after he 
as delivered in 

his Bill purſuant 
to the Satute, 
and if he does 
how the Defen- 
_ is to be relle. 
V - * 


Ib idem * 


Attorney may 
retain Money of 
an Executor for 
Buſineſs dene fur 
ihe Teſtator. 
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him the Money, but the Court refuſed to 
interpoſe but left the Plaintiff to his 

Action againſt the Attorney if he thought 
fit. Jbidem, 31. 


Pre geh An Attorney having had Directions 
Default having to plead for a Defendant ſuffered judg- 
os gab ren ment to pals init bim by Default, yet 
a juſt Debt, but if upon a Motion againſt the Attorney to 
— poi ſhew Caule why he ſhould not be attach- 
in eee ed, the Court refuſed to make any 
os Court Rule, as it appeared there was a Deht 
— the due to the Plaintiff, but the Court de. 
: clared if the Defendant could have made 

a juſt Defence, and no debt had heen 

due, in Caſe of a groſs and willful Ne- 

glect, the Court would have puniſhed the 


Attorney. Ibidem, 32. 


An Attorney = An Attorney appeared and pleaded 


cannot appear for 


Tenant in Poſſeſ- for the Tenant in P oſſeſſion to an Eject 
fion to an Fleck. ment by the Direction of the Landlord 


ment by order of 


the Landlord on- Without the Conſent of the Tenant, and 


to upon Motion the Court ordered the Ap- 
pearance and Plea to be withdrawn 
idem, 33. 


Attorney not is An Attorney is not to be changed b 
ve changedun- his Client until his Bill of Coſt be paid 


til his Coſts be 


paid. Ibidem, 35. Sed Quer. if he hath been 
guilty of evil Practices. 


An Attorney A Declaration being filed againſt an 


torejudged not to 


be Wed as an At-. Attorney, as an Attorney he pleaded in 
1 Abatement, that he was not an Attorne), 


and 


Proceedings againſt Attornies, &c. 


and the Plaintiff having moved to ſet aſide 
the Plea, it appeared by Certificate from 
the properOfficer, that the Defendant had 
been forejudged before the Declaration 


filed, and that the Forejudger was ſtill in 


Force, the Court were of Opinion that an 
Attorney is totally deprived of Privilege 
pending a Forejudger, and refuſed the 
Motion, but faid that the Plaintiff might 
reply if he pleaſed, and traverſe the Fact, 
or demur if he thought the Plea bad, but 
that the Plea was ſworn to be true, and 
ſeemed not to be frivolous. idem, 36. 


An Attorney's Bill that is for Convey- 7 


ancy Buſineſs is not to be taxed, the Plain- 
tiff muſt recover upon a Quantum Meruit. 
1 Barnes, 37. And it is ſaid, that Bills 
for this Sort of Buſineſs is not within the 
Statute for recovering Bills of Coſt, it re- 
lating only to Bills of Coſts in Suits at 
Law and in Equity. Jbidem, 37. 


An Attorney was ordered to pay Coſt 
both to the Plaintiff and Defendant for 
ſeveral Blunders committed by him in a 
Cupias. Ibidem, 302. 2 Barnes, 4. 


A Perſon having ſerved an Apprentice- 
ſhip to a Scriviner who was alſo an At- 
torney of the Court, applied to be ſworn 
an Attorney but was refuſed, it appearing 
by the Indentures of Apprenticeſhip, that 
the Scriviner had only covenanted to 
inſtruct the Apprentice in the Art and 
Myſtery of a Scriviner, and that the Scri- 

X 3 viner 


357 


AnAttorney'sbil} 
or Conveyancing 
not to be taxed, 
his Remedy by 
Quantum meruit, 
and it is not 
within the Sta- 
tute. 


An Attorney to 
pay Coſts on 
both Sides for ſe- 
veral blunders 
committed in a 
Capias, 


An Apprentice 
to a Perſon as a 
Scriviner, the' 
allo an Attorney, 
not to be admit- 
ted, it appearing 
by his Indentures 
that he was to 
be taught the 
Art of a Scrivi- 
ner only, 
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328 Proceedings againſt Attornies, &c. 
viner had never acted as an Attorney 
during the five Years, 1 Barnes, 33. 


75 n e at A Perſon who had been ſtruck out ot 
ck out of the the Roll of Attornies at his own Inſtance, 
Roll, reſtored to moved upon an Affidavit (ſetting forth 
his Privilege on . is es 
5 his Reaſons) to be reſtored to his Privi— 
| lege, which was granted, he conſenting 

to take no Advantage of any Action then 


pending if ſuch there was. 2 Barnes, 


33. 
How Attornies An Attorney of the Common Pleas at. 
| By reſted an Attorney of the ſame Court 


Court, or of dif- 


. ferent Courts are upon an Attachment of Pr ivilege, upon 


on Notion, that Privilege cannot be 
pleaded againſt Privilege of equal Na- 

ture, but the Court ſaid that the Pri 

vilege of Attornies 1s for the Sake of 

the Suitors, and therefore the Privilege 

of. one Attorney is not to prejudice the 

Privilege of another, and that one At- 

torney 1s not to ſue another Attorney by 


Procets, but by Bill, or Declaration, 


but that an Attorney of one Court may 
ſue an Attorney of a difterent Court, 
and he ſhall not be intitled to Privilege. 


2 Barnes, 34, 35, 30. 


Sed quær. for why ſhould there be any 
Difference in theſe Caſes, if the Privi- 
lege be the Privilege of + the Suitors, 
See I S!range's Reports, 1141. 


Proceedings againſt Attormes, &c. 329 


A Rule Ni was obtained to tax the Attorney's Bill 
5 . j not to be taxed 
Plaintiff's Bill of Coſt, being an Attor- after he is dead, 
; tho' Money offer- 
ney, but upon an Affidavit being pro- 5 tone ner 
diced to the Court, that the Plaintiff into Court. 
was dead, the Rule was diſcharged ; and 
the Court have refuſed to order an At- 
torney's Bill of Coſt to be taxed after his 
Death, although the Money has been 


offered to be brought into Court. I Barnes, 
90, 91, 96. | 6 


A ſixth Part of an Attorney's Bill of Afxth Part of | 
Coſts not being taken off upon a Taxa- not — 5 
tion, the Court ordered the Coſts of the gu bende 
Taxation to be paid to the Attorney. Cott of it. 


Ibid. 89. 2 Barnes, 98. 


An Attorney brought an Action for An Attorney's 
his Bill of Colt, and obtained a Judg- taxed after Judg-+ 
ment by Default, and had a Writ of Tet by Default 
Inquiry executed ; after this the Defen- — 
dant moved the Court by his Council 
that the Bill of Coſt might be taxed, but 
the Court ſaid the Defendant had applied 
too late, that he might have come any 
Time before, and refuſed to grant the 


Motion. 1 Barnes, 99. 


A Motion was made for the Defendant An Attorney's | 
that his late Attorney, might deliver a NY 
Bill of Coſts, and that the ſame might then a Motion ts 
be referred to the Officer to be taxed, N 
but the Court ſaid theſe are diſtinct Mo- 
tions, and that the firſt Rule muſt be for 
the Attorney to ſhew Cauſe why he 
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330 Proceedings againſt Attornies, &c, 


ſhould not deliver Defendant a Bill, and 
that being done, Defendant may apply 
for a Taxation, which he cannot regy- 
larly do before a Bill delivered. 1 
102. 


Attorney taken An Attorney being taken in Execu- 
in krecution; tion whilſt he was attending the Execu- 


when attending 


his Client's Bufi- tion of a Writ of Inquiry as Attor- 
nels diſcharged. ney for his Client, was on full Debate 
diſcharged by the Court. 1b:d. 137. 


Attorney not ſu- 1 
3 ee An Attorney not ſuing by Attachment, 


ment, or decla- Or not declaring in Perſon has no Priyi- 


ring in Perſon has lege 
no Priviees, lege. 1 Barnes, 338. 


Attorney may ! 
5 If he ſues as an Attorney, he may 


in Middle lay his Action in Middleſex, even in As- 


zhough che Cauſe fault and Battery, though the Cauſe of 
County. But in Action aroſe in another County, and the 
ae ones Court will not change the Venue. But 
Court will not if an Action be brought againſt an At- 
a u lee torney, the Court will not change the 
Atddleſexbecauſe Venue to Middleſex, becauſe he is an 
_ an Attor= Attorney, or upon his ſuggeſting that his 
Duty requires his Attendance at J/eft- 
minfler. It he would have the Yenue 

changed, it muſt be upon the uſual Affi 

davit. Bid. 339. 344. See CY, Nv 


tices, Proceſs, Venue. 


BE Yeah :c- AK: 2 2. 


cretion of the Court, or a Judge. 


Bail is not to be given. 


Bail and Bail Bond, &c. 


Bail and Bail Bond, &c. 


T ſeems to be the general Practice 

in all Courts of Law, that in Actions 
of Debt, Aſſumpſit, Trover, Covenant 
by ac Eriam, ſpecial Bail is of Courſe ; 
but in Treſpaſs, Detinue, Treſpaſs for 
meſne Profits, ſpecial Action on the Caſe, 
or of Covenant, unleſs it be for Pay- 
ment of a Sum certain, it is at the Diſ- 
And 
in all Caſes where Damages are uncertain, 
the Plaintiff is not entitled to Bail with- 
out a Judge's Order; and for Words, 
no Bail is ever given, unleſs there be a 
Slander of Title, nor on a Quitam; nor 
for a Fine, Penalty, or Amerciament, 
I Barnes, 55. 
58. 79. 81. 88. and 2 Barnes, 194. 


97. 


But note, in order to hold to Bail in 
Actions on Bonds to fave harmleſs, Sc. 
as well as in Actions of Covenant, the 
Plaintiff muſt ſwear poſitively and cer- 
tainly how, and for how much he is dam- 
nified, the Court cannot take it by Im- 
plication. 2 Barnes, 97. 


Defendant being ſurrendered by Miſ- 
take to a wrong Priſon, the Plaintiff pro- 
ceeded upon the Bail Bond, but the 


Bail afterwards ſurrendering him to the 
| 7 right 
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In what Caſes 
Defendant ſhall 
or ſhall 

not give ſpecial 
Bail ; and whea 
Bail is, or is not 
at the Diſcretion 
of the Court, or 
of a Judge. 


Ibidern 


Defendant ſur- 
rendred to a 
wrong Priſon, 
whereby Plaintiff 
loſt a Trial; 

Bail Bond not te 
be diſcharged. 
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: right Priſon, moved by their Council 

i, to ſtay the Proceedings upon the Bail 

5 Bond, and a Rule was made to ſhew 

7 Cauſe, but was afterwards diſcharged up- 

pl on hearing Council on both Sides, the Ca 

i Plaintiff having been delayed a Tryal. 
A 1 Barnes, 53. D 
. Froceedingzon® The Proceedings on a Bail Bond were th 
"Me Plintif” in or gi- Ordered to be ſtayed on payment of Coſts, 0 
F pon dyins it appearing that the Plaintiff in the ori- A 
i could be thereirs ginal Action died before Judgment could e 
| be obtained therein, 1 Barnes, 63. ; 
155 2 Barnes, 79. | : 
5 
. 5 wf epog ard Although the Plaintiff had obtained a i 
TW leave given to Verdict on the Bail Bond, yet upon Mo- 
| oa late tion of Council on Affidavit that the De- | 
5 | en Payment af fendant had a good Defence in the origi- 
. Sense lane nal Action, the Court gave the Defendant 
135 | Security, Leave to file Bail therein on Payment of 
* Coſts, and on his conſenting that Plaintiff 
i might take Judgment on the Bail Bond 
8 to ſtand as a Security for what he ſhould 
13 recover. 1 Barnes, 71. 
- 
T : | whine ir ng” The Proceedings on a Bail Bond were 
* | tryed on what Ordered to be ſtayed on payment of Cots, 
BY Porms where accepting a Declaration in the original 

A Yiantit! delayed * 4 . £ 
15 ef a Trial. Action, pleading the general Iſſue, and 
is the Bail Bond to ſtand for Security, 
12 Plainfiff having been delayed a Trial. 
3s Lid. 81. 86. and 2 Vol. 56. 66. 
| One 
* 


Bail and Bail Bond, &c. . 


One of the Bail is not to be ſtruck out One of the Bail 
not to be ſtruck 


of the Bail- piece, upon another being out and another 
added, unlets he 


added in his ſtead, unleſs upon an Afﬀe- | 
. . a # e a material 
davit that he is a material Witneſs in the witnet, 


Cauſe. 1 Barnes, 61. 

Upon an Action on a Bond on the Ona en on 

Defendant's Affidavit, that he believed Bond io be produ- 
the whole Debt would appear by Indorſe- g Saule ef 
ment on the Bond to be paid, a common 
Appearance was ordered to be entered, 
Plaintiff not producing the Bond, al- 
though he made Affidavit that 1001. re- 
mained due to him on the Bond after 
all juſt Allowances, for the Court held as 
the Matter of Bail is diſcretionary, and 
as the Meaſure of the Sum for which 
Bail ought to be given, was with Cer- 
tainty, to be had only from the Bond it- 
ſelf, the Bond ought to be produced, and 
for want of producing it, an Appearance 
was ordered. bid. 66. 

It is not ſufficient that the Bail ſwear eee 
chat they are worth the Sum wherein Sum in their Re- 
they are bound by their Recognizance see. 
after all their juſt Debts paid and ſatisfi- 
ed, it not being in common Form, the 
Word juf# ought to be omitted. Bid. 

58. 


The Defendant moved to ſtay Pro- Proceedings a- 
gainit Bail pend- 


ceedings againſt his Bail pending a Writ „ 
of Error, but the Plaintiff inſiſted that 1 

. . Without gieing 

the Bail oughit to g1IVC Judgment, and 1 S2 

| that Wer. 
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Bail and Bail Bond, &c. 


that Execution only ſhould ſtay ; but the 
Court ſaid, that the Bail ought not to be 
precluded from ſurrendering the Princi- 
pal, and therefore ordered that all Pro- 
ceedings ſhould be ſtayed pending the 


Writ of Error. bid. 56. 59. 83. Sed 


Bail muſt be on 
an Action of 
Debt on a Judg- 
ment, tho Bail 
before on a Writ 
e Error, 


Principal being 
ſur rendered and 
charged in Exe- 
cution Bail to be 
diſcharged, 


A Capuas F.“ j= 
factendum return 
able at a Time 
when the Writ of 
Error was de- 
pending, not a 
regulir Proceed- 
ing againſt the 
Bail, 


Hide. 2 Barnes, 57. E. Contra. 


Bail muſt be put in on an Action of 
Debt upon a Judgment, although Bail 
was before put in upon a Writ of Error 


on that ſame judgment; and the Court 


ſaid that no Inſtance could be ſhewn 
where it was diſpenſed with. 1 Barnes, 


65. 


A Motion was made to ſtay Proceed- 
ings againſt the Bail, the principal De- 
fendant having been ſurrendered to the 
Fleet, and afterwards charged in Exe- 
cution there by the Plaintiff, and al- 
though it was urged that the Bail had 
pleaded, and that Defendant demurred, 
the Court held that the Plaintiff could 
not proceed againſt the Bail, after charg- 
ing the Principal in Execution, and or. 
dered the Proceedings againſt the Bail 
to be ſtayed on Payment of Coſts. Lid. 


57. 59. | 


A Cupias Satisfaciendum iſſued againſt 
the Principal, and was lodged with the 
Sheriff for a non eft Inventus, in order to 
proceed againſt the Bail. After the Ca- 
Pias Satisfaciendum lodged, the 3 

| aant 


Bail and Bail Bond, &c; = 
dant brought a Writ of Error, and after 
the Writ was ſpent, the Plaintiff got a 
Return of the Capias Satisfactendum, and 
proceeded againſt the Bail, which Pro- 
ceeding was diſcharged, the Court hold- 
ing that the Capras Satisfaciendum being 
returnable at a Time when the Writ of 
Error was depending, was not a regular 


Foundation for a Proceeding againſt the 


Bail. bid. 85. 


A Motion made to diſcharge Proceed- Bl when cates 
; f a : y Sheriff good, 
ings againſt Sheriff upon Circumſtances, but afterwards 
viz. the Bail to the Sheriff was good been 
when the Defendant was arreſted, but put in goog Bait, 
the Sheriff was obliged to take Bail un- 
der the Statute of Hex. 6. but the Bail had 
afrerwards become inſufficient, denied, 
but the Court enlarged the Time to bring 


in the Defendant's Body. 1b1id. 80. 


The Defendant was held to Bail in an Bail upon ys 
Action for the Penalty of 1001. for not _— ni ae 5 
delivering Goods of 300. Value, within Agreement. 

a certain Time, purſuant to an Agree- 


ment in Writing. 2 Barnes, 56. 


it b 
Where an Affidavit to hold to Bail Aid pete 
is made by a third Perſon, it muſt be hold to Bailto be 
Brice e he Cai f E poſitive except in 
PO Iti\ -; EXCEPpL in the Cale Ot an KEe- the Caſe of an 
cutor, where Belief is ſufficient, or un- e or 

Pg f e Wornthat 
lets it be ſworn, that the Defendant ac- pendant ac. 
knowledged the Debt. Lid. 38. 65, . he 
D. d 


and 2 Vol. 80. 


Bail 
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a» Bail and Bail Bond, &c. 
ſal weer _ Bail cannot ſurrender the Principal 
cipal before the before the Return of the Writ, but it 
return of the having been done by Miſtake, he was 
: brought into Court by Habeas corpus 
when the Return of the Writ was out 
and rendered de novo, for the Court 
held that although the Defendant is to 
be remedied with Reſpect to his Bail, 


the Plaintiff muſt not be prejudiced, - 


Ibid. 61, 62. 


No Bail tobe Bail cannot be put in to any Action 
Sane, Beal after final Judgment, the Recognizance 
of Bail plainly importing that it muſt be 
entered into before the Defendant be 


condemned in the Action. bid. 67. 


Aion on a In an Action brought in the Court of 
Judgment in an | | 1 in- 
Te Conch, Common Pleas on a judgment in an in 
Bail to be in the ferior Court, a common Appearance was 
'ourt above 321. — 9 . 1 . 
cho“ Bai ee refuſed and Bail required, although Bail 
as in : : g 3 : ; 

the Court below. Was given in the original Action in the 

Court below, for the Court ſaid the 


Plaintiff had no Bail there. Lid. 71. 


Fofnt liable to If an Infant marries a Woman of full 
tb: 1>of his Age, he is liable to whatever Debts the 
Witc ol full Ace. 7 : i : 
* owed at the Time of the Marriage, and 
may be arreſted for them, and ſhall be 

held to {ſpecial Bail. Lid. 72. 


Proceedings on So 9 2 x ; 
Bait Bond ſtayed, be ſtaved on the Bail Bond, it appearing 
1 that the Defendant in the original Action 
dying beſore died before Judgment could have been 
Jodginent conld 5 ob: 


une been kad, 


The Court ordered all Proceedings to 


— — 
FI 


Bail and Bail Bond, &c; 337 


al obtained thereon againſt him, otherwiſe, but oat Whew Y 
it » bere there might have been Judgment gab in Ballin 3 
« ff he had put in Bail in Time. bid. Time. 1 
t 2 5 

1V1 | AWoman arreſt- 
t A Woman having been arreſted was AWomanarreſt- 


5 beld to Bail although ſhe inſiſted on her rage doubrtul 
being married, ſhe having acted as a ful give Ball 
Feme ſole for twelve Years, which made 

the Matter doubtful. 2 Barnes, 80. 


The Recognizance of Bail is abſolute- Recognizance of 
ly forfeited, immediately after a Capias — 016 
Salisfaciendum returned, and if the Prin- ter a Capias 
cipal die afterwards before a Render, ITN in 
the Bail are fixed; the deferring of the what Caſe the 
Render till after the Return of the Ca- er Ow 
pias Satrsfaciendum, is at the Riſque and ee the 
Peril of the Bail, they ought to render e. 
at the Return ; though where the Prin- 
cipal is to be had, and is rendered after- 
wards within the Time limitted by the 
Practice of the Court, yet the Bail have 
firſt been guilty of a Default; where the 
Principal is not to be had, the Bail muſt 
luTer; the Enlargement of the Time, 
is Indulgence only where Plaintiff can 
be put in the fame Condition by a Ren- 
der as if it had been at the Return of the 
| Capras Satisſaciendum; but where a Ren- 
der cannot be made, the Election of the 
Bail is over, it is not in the Power of the 
Court to relieve, though Favour of Bail 


is Favour of Liberty. bid. 92, 93. 
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338 Contempt, &c. 5 
et, mo A Plaintiff is not entitled to Bail in 
1 an Action of Debt on a Judgment, if 


on a judgment 


if Ball in the o- Ra; . : * l 
gina! Action. Bail has been given in the original Ad. 
on. Did. 93. 


i Aon, The Court declared that to hold to 
nt, a 3 ff 

en Bonds to fave Bail in Actions on Bonds to ſave harmleſs, 
harmleſs the Cc. as well as in Actions of Covenant 
Damages muſt 3 . ) 
be pobtively Plaintiff muſt ſwear poſitively and cer- 
ſworn to. tainly how, and for how much he i 

damnified, the Court cannot take it by 

Implication. {bid 46. 94. 97. See Fr 


ror, Judgment, Scire factas. 


— 


Contempts, Miſdemeanors and 
Attachment. 


ied againit | | 
mrs ene 20 Council againſt a Perſon for acting 


na be- as an Attorney before he was ſworn, but 
fore org. it was denied as a Penalty is laid upon 
him by Statute. 1 Barnes Notes and 


Caſes, &c. 18. 


| Attachment de- 4 N Attachment was applied for by 


But granted a- But an Attachment was granted againſt 


gainſt an der an Attorney for acting after he was fore. 
ney a ing after 


forejudged. judged. Bid. 21. 


attachment a- An Attachment was ordered aganmſt 


_gaink an Attor- an Attorney for inſerting a Defendant's 


' ney for inſerting 


Defendant's Name in a Writ of Privilege at his Suit 

Name in a Writ f1 = 
arte! 

after it Was 

ſcaled. 


—_— — — —e— 


W as 8 


Contenpts, &c. 339 
after it came to his Hands, under Seal of 
the Court. Bid. 25. 


An Attachment was denied againſt a Attachment de- 


nied againſt a 
Regiſter for not producing a Will, al- Regiſter for got 


producing a Will 
though he was ſerved with Subpana and Proc em 


had Notice, as no Rule was put on him See there 
for that Purpoſe. bd. 19. being no Rule. 


The Service of a Rule on an Under- Service of I 
4 - * ule on a - 
ſheriff for an Attachment againſt the q...qeri# wr. 


Sheriff for not returning a Writ is good, cient to ground 
an Attachment 


and is ſufficient to ground an Attachment againſt the She- 
againſt the Sheriff. Eid. 22, 23. 293. f 


Where a Rule is made for an Attach- Rule for an At. 
tachment unleſs 


ment againſt a Patty, unleſs he ſhall pay Payment of No- 


a Sum of Money upon Service of the ny on Notice on 
Non-payment, 


Rule, yet if the Money be not paid up- Rule tobe 
on Service, an Application muſt be made made ablolute, 
to make the Rule abſolute. bd. 20. 


Where a Rule to do any Thing is by Raule by Conſent 


need nut be ſer- 


Conſent of Parties, the Parties mult take ved, and on dif- 
Notice of it and comply without Ser- 2<dience the 


Court will grant 


vice, or the Court will ugon Applica- an Auzchaeat 


tion for that Purpoſe grant an Attach- 


ment. bid. 25. 


An Attachment of Contempt was Attachment of 
Contempt a- 


awarded againſt the Bailiff of a Liberty gainſt the Baff 
tor not returning a Manaate, made by . onnes?7 hg 


not returning a 


the Sheriff on an Attachment of Privi- Mandate on an 


A {; + 0 Attachment of 
lege purſuant to a pe remptoty Rule" to Le 


return che ſame witliin! 11 Hays alder No- 0. ada 


4 13 e by 5 
tice, without any Return of a Mandavi © returned, 
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340 Coffs. 


balivo, antecedent to the peremptory 
Rule, on an Affidavit of the Service 
the peremptory Rule, and an Affidavi 
of ſearching the Sheriff's Office after the 
Expiration of the ſix Days, and that 
the Mandate was not returned. 2 Barnes, 
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jj „ Peace: AN Executor brought an Action for 
1 by Executor or N 5 d b h D f 9 
wy Money received Oney TECEIVE 8 tne Defendant 
1-8 to his Vie as Ex- to the Ute of the Plaintiff as Executor 
1 ecutor, he ſhall a 2 
* pay Coſts, and upon the Trial he was nonſuited; 
eo . . . 
ik and theQueſtion was whether the Plaintiff 
8 | being an Executor ſhould pay Cofts, but 
13 it was determined by the Court, that he 
1 . ſhould pay Coſts, as he might have 
17 brought the Action in his own Right. 


1 Barnes, 90. 


Coſts paid on In Ejectment, the Coſts taxed upon 
n Bock te the common Rule by Conſent, were ot: 
1 the Repreſenta- dered to be paid by the Defendant to the 
EY F liveat Plantit's Repreſentative of the Leſſor of the Plain. 


ö WT tiff who died after the Trial. Lid. 91. 


On an Aſprtavit An Action of Treſpaſs was brought for 


1 or Injury done to , 3 3 
el a Perſonal Chat- entering Plaintiff's Cloſe, and driving and 
tet Plaintit hall chaſing his Sheep : The Queſtion was, 


# have his Coſts 

T tho' the Dama- Whether after Judgment, the Damage 

C |. ger ve uncer 49 being under 40s. the Plaintiff ſhould 
25 have full Coſts, (the Judge not having 

cet- 


Cots, 
certified as required by the * Statute, 
WW 22 and 23 Cha. 2. But the Court ſaid, 
dati that in the Caſe of on A/portavit, or 
r the where an Injury is done to a perſonal 
that Chattel, the Plaintiff muſt have full Coſts. 
u Vid. 91. 1 


So in an Action of Treſpaſs and Af- Ibidem. 

— © fault, and for tearing Plaintiff's Cloaths, 

a general Verdict was found for Plaintiff, 

Damages under 40s. and no Certificate, 

the Judges in the Treaſury (Sir George 

Coke doubting) were of — that 
fr Plaintiff ought to have full Coſts. id. 
lant 92. 98. 


tot, : | 

ed; So where an Action was brought for But atherwiſe if 
if breaking a Door that was fixed to a fnaf chat! 
but Houſe and the Damages but Six pence, 

4 the Court were of Opinion that the 

ve 


Plaintiff ought to have no more Coſts 
than Damages, as it was no perſonal 
Chattel, the Door being fixed to the 
Houſe. bid. 93. Sed Vide. 2 Barnes, 


109. 


In an Action of Treſpaſs, Quare clau- A new Affign- 
7 . Defend leaded ſti- went no ſpecial 
um fregit, - Eren ant pleaded a Ju 1 Pleading to inti- 
fieation, Plaintiff made a new Ailign- tlc Plaintiff to 


more Coits than 


ment, whereto Defendant pleaded not Damages under 


YT guilty, and Plaintiff having recovered the Statute, 
d a Verdict with Damages, under forty 
55 


Shillings, and the Judge not having 
1 2 Ce- 


2 Geo. 3 ch. IF tr, 
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5 | Cofts. 


certified as required by the ſaid Statute, 
22 and 23 Cha. 2. the Queſtion was, 
whether Plaintiff ought to have full 
Coſts, or not, per cur. here 1s no ſpecial 
Pleading, the new Aſſignment is only 
to aſcertain the Place, Plaintiff can have 
no more Coſts than Damages. 1 Barnes, 


98. 


What Actions And in the Caſe of Milborun againſt 
are and What © Read, 2 Barnes, 108, 109. it was held 
laid Statute, that no Action was comprehended with- 
in the ſaid Statute, but Actions of Treſ- 

paſs, Quare clauſum fregit, and of Aſ- 

fault and Battery, in all other perſonal 

Actions, a Plaintiff who recovers Da- 

mages, though under forty Shillings, (ex- 

cept Actions for ſcandalous Words which 

are governed by a particular Law, viz. 

* 21 Fac. 1. ch. 16. is intitled to 

full Coſts by the Statute of Glouceſter 

without the Aid of a Certificate under 

the ſaid Statute, 22 and 23 Cha. 2. un- 

leſs deprived of that Benefit by a Cer- 

tificate according to the F Statute 43 Eliz. 

ch. 6. S. 2. and in this Caſe Lord Chief 

Juſtice Willes paid no Regard to the 

Spoliation or Aſportation of Chattels, 

and Mr. Juſtice Abney was of the ſame 

Opinion. And ſee Salk. 208. Venn a- 


gainſt Phillips. 
An 


® 2 Gee. 1. ch. 11. . 
| There is no ſuch Statute in Yelatd. 


— — wy 


Cofts. 


An Action being brought for ſcanda- 
lous Words, Defendant juſtified, and 
Plaintiff recovered a Verdict for Damages 
under 40s. and procured full Cots 
to be taxed ; Defendant being taken in 
Execution, moved to be diſcharged, &c. 
the Court declared that by the Statute 21 
Jac. 1. ch. 16. S. 6. Plaintiff can have 
no more Coſts than Damages, Not Guilty, 
pleaded or Juſtification makes no Diffe- 
rence (ſpecial Damage not being proved) 


and ordered the Capias ad Satigfaciendum 


to be ſet aſide, and Reſtitution and Cots, 
and by Conſent no Aktion to be brought. 
1 Barnes, 105. but if ſpecial Damage 
thall beproved, the Piaintiff ſhall have full 
Coſts. 2 Barnes, 111. | 


But in the Caſe of Turner againſt Hor- 
ton, and Tiffin againft Glaſs, 2 Barnes, 


104 and 124, this Diſtinction was made 


by the Court as the true Diſtinction in 
Actions for flanderous Words, that when 
the Words are actionable in themſelves 
without the ſpecial Damage, that is a Caſe 
within the ſaid Statute, 21 Ja. 1. ch. 16. 
and Plaintiff can have no more Coſts than 
Damages. But where the Words are 
not actionable in themſelves, but the 
Action is maintainable only with reſpect 
to the fpecial Damages, then it is a 
Cate at large, and out of the Statute, and 
Plaintiff, it he recovers any Damage, will 
be intitled to full Coſts. And again, where 
Words are in themſelves actionable, the 
the ſpecial Damage makes no Alteration, 

I | except 


given in an Ac- 
tion of Scandal 
where Damages 
were under 405. 
the Execution 
was ſet aſide 

and Reſtitution 
and Coſts no ſpe- 
cial Damages be- 
ing proved, but 
here ſpecial 
Damages are 
proved Plaintiff 
ſhall have full 
Coſts, 


Where Plaintiff 
in Aion for 
ſlanderous Words 
is intitled to 
more Coſts t han 
Damages, the 
Damage, being 
under 40 s and 
Where not. 
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342 . | 
certified as required by the ſaid Statute, 
22 and 23 Cha. 2. the Queſtion was, 
whether Plaintiff ought to have full 
Coſts, or not, per cur. here is no ſpecial 
Pleading, the new Aſſignment is only 
to aſcertain the Place, Plaintiff can have 
no more Coſts than Damages. 1 Barnes, 


98. 


What Actions And in the Caſe of Milborun againſt 
are wine Read, 2 Barnes, 108, 109. it was held 
laid Statute, that no Action was comprehended with- 
in the ſaid Statute, but Actions of Trel- 

paſs, Quare clauſum fregit, and of Aſ- 

fault and Battery, in all other perſonal 

Actions, a Plaintiff who recovers Da- 

mages, though under forty Shillings, (ex- 

cept Actions for ſcandalous Words which 

are governed by a particular Law, viz. 

* 21 Fac. 1. ch. 16. is intitled to 

full Coſts by the Statute of Glouceſter 

without the Aid of a Certificate under 

the ſaid Statute, 22 and 23 Cha. 2. un- 

leſs deprived of that Benefit by a Cer- 

tificate according to the r Statute 43 Eliz. 

ch. 6. S. 2. and in this Caſe Lord Chief 

Juſtice Willes paid no Regard to the 

Spoliation or Aſportation of Chattels, 

and Mr. Juſtice Abney was of the ſame 

Opinion. And ſee Salk. 208. Venn a- 


gainſt Phillips. 
An 


* 2 Geo. 1. ch. 11. L. | 
| There is no ſuch Statute in Jrelard. 


Cofts. 


An Action being brought for ſcanda- 
lous Words, Defendant juſtified, and 
Plaintiff recovered a Verdict for Damages 
under 40s. and procured full Cofts 
to be taxed ; Defendant being taken in 
Execution, moved to be diſcharged, c. 
the Court declared that by the Statute 21 
Jac. I. ch. 16. S. 6. Plaintiff can have 
no more Coſts than Damages, Not Guilty, 
pleaded or Juſtification makes no Diffe- 
rence (ſpecial Damage not being proved) 
and ordered the Capias ad Satigfaciendum 
to be ſet aſide, and Reſtitution and Coſts, 
and by Conſent no Ation to be brought. 
1 Barnes, 105. but if ſpecial Damage 
ſhall beproved, the Piaintiff ſhall have full 
Coſts. 2 Barnes, 111. | 


But in the Caſe of Turner againſt Hor- 
tim, and Tiffin againft Glaſs, 2 Barnes, 
104 and 124, this Diſtinction was made 
by the Court as the true Diſtinction in 
Actions for ſlanderous Words, that when 
the Words are actionable in themſelves 
without the ſpecial Damage, that is a Caſe 
within the ſaid Statute, 21 Ja. 1. ch. 16. 
and Plaintiff can have no more Coſts than 
Damages. But where the Words are 
not actionable in themſelves, but the 
Action is maintainable only with reſpect 
to the fpecial Damages, then it is a 
Caſe at large, and out of the Statute, and 
Plaintiff, it he recovers any Damage, will 
be intitled to full Coſts. And again, where 
Words are in themſelves actionable, the 
the ſpecial Damage makes no Alteration, 

3 except 
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Full Coſts bein? 
given in an Ac- 
tion of Scandal 
where Damages 
were under 405. 
the Execution 
was ſet afide 

and Reſtitution 
and Coſts no ſpe- 
cial Damages be- 
ing proved, but 
here ſpecial 
Damages are 
proved Plaintiff 
ſhall have full 


Where Plaintiff 
in Aion for 
ſlanderous Words 
is intitled to 
more Coſts than 
Damages, the 
Damage, being 
under 40 s and 
where not. 


344 Cofts. | 

except by way of Aggrevation, and 10 
Notice ought to be taken of them in the 
Verdict, which muſt be generally, Gul, 
or not Guilty, where the Words are nt 
in themſelves Actionable, there the ſpe- 
cial Damage is the Jet of the Action, and 
if the Jury find the Defendant guilty d 
{peaking the Words, and acquit him as 
to the ſpecial Damages, the Verdi 
ought to be ſo taken. 


On a Point re- A Point of Law reſerved on a Trial by 

men for Daf. Ni prius was heard and determined by 

dant whodies, the Court in favour of the Defendant who 

dad tohi. Exe. Afterwards died, and the Queſtion was 

cutor. whether Plaintiff ought to pay Coſts to 
the Defendant's Executor, by virtue of 
the Rule, by conſent made at Ni. pris 
and ſince a rule of Court; and the Court 
on ſolemn Debate, were of Opinion, that 
as the Duty did ariſe in the Defendant's 
Life- time, the Coſt muſt be paid to his 
Executors. 1 Barnes, 93. 


In EjeAment Upon a Trial in Ejectment, one of the 
one Defendant 1 7 
confeſſed Leaſe, Defendants confeſſed Leaſe, Entry and 
Ge. and a Ver- = 8 l 
dict againſt him Oufter, and a Verdict was found againf 
for a third Part him for one third of the Tenements in 
Drier xz Queſtion. The other Defendant did 
n confeſs, and Council moved againſt 
Seb iet bim him for Coſts, which in this Caſe Plaintiff 
could not have upon the common Rule 
by Conſent, the Court made a Rule to 
ſhew Cauſe, which was afterwards made 
Abſolute, no Cauſe being ſhewn. Ib 


dem, 94. 


A Rule 


* a a 6. „ FLY = 
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: 7 | Attachmenr for 
nd no A Rule being obtained by the De. ut paing Col 
in the Nendant for Coſts againſt the Plaintiff, to an Executor or 
dull Ihe fame not being paid before the De- Rule fn Colt 
re no: Hendant's Death, were demanded of the obtained by the 


Teſtator or In- 


Plaintiff by virtue of a Letter of Attorney, tate. 
rom the Defendant's Adminiſtrator, 
which Matter appearing by Affidavit, 
and that the Letters of Adminiſtration 
and power of Attorney were ſhewn to the 
Plaintiff at the Time of the Demand, the 
Court upon Motion of Council made a 
Rule for an Attachment againſt the 
Plaintiff for the Non-payment of theſe 
Coſts, Ibidem, 95. And the like Rule was 
allo made as to an Executor. /bidem, 20. 


On a Trial by Ni prevs, a Juror was Coftsof Refe- 
withdrawn by Conſent, and Matters in W rl oh be 
difference referred to Arbitrators, who 
awarded Coſts to be taxed, on which 
a Queſtion aroſe, whether or no the Offi- 
cer of the Court ought to allow Coſts of 
the Referrence, and it was determined 
by the Court that theſe Coſts ought not 
to be allowed. Jbidem, 97. and ſee 2 


Barnes 54. 


Although a Plaintiff who is a common on Verdia a- 
Informer on a penal Statute, and ſucceeds noone 
in the Suit is not intitled to Coſts, yet if muſt pay Cotts. 
on ſuch an Action, there be a Verdict 
tor the Defendant, the Plaintiff ſhall pay 


Coſts. 1 Barnes 97. 


An immaterial Iſſue being pleaded, ona Repleader 


4 | ' . ad Judgmen 
nd the Cauſe brought to Trial by 2 3 nd 


346 


Coſts allowed for 


the immaterial 


Pleadings. 


Demand of Coſts 
to be made when 


Rule ſer ved. 


On Entry of N. 
Capiat fer Bree 
on a Plea in a- 


batement no 
Coſts. 


Coſts for not exe- 
cut ing Inquirv 
the ſame as ſor 
not procerding to 
T'rial after No- 
tice. 


Cofts. 


the Plaintiff, a Repleader awarded, 
and a Rule to Replead being given by 
the Plaintiff, and for want of the Defen- 
dant's Repleading Judgment being ob. 
tained by Default, and a Writ of Inquiry 


executed, the Queſtion was, whether 


the Officer in taxing Coſts on the final 


Judgment, ſhould allow the Plaintiff 


the Coſt of the immaterial Pleading and 
Trial, Sc. but the Court ſaid, as no Coſts 
were given at the Time of the Repleader 
granted, there could be none afterwards ; 
both Parties were in Fault, the immate- 
rial Pleadings was void, and neither Party 
could have Coſts for it. Didem, 99, 199, 
cites. 2 Vent. 196. 


A Demand of Coſts to be paid, muſt 
be at the ſame Time the Rule is ſerved. 
1bigem, 92. 


The Defendant pleaded in Abate- 


ment, Plaintiff confeſſed the Plea to be 
true, and entered a Vi} Capiatiper Breve, 
it was held that the Plaintiff in this Caſe 
ſhould not pay Colts. idem, 94. Salk, 


194. 


A Motion was made for Coſts for not 
proceeding to execute a Writ of Inquiry 
according to Notice, the Notice not be- 
ing countermanded, denied. Lide, 90, 
95. But fee the ſame Book 135.) where ihe 
Court faid, thar Notices of Inquiry ſtand 
upon the tame Reaſon as Noticesof Trial, 
and ordered a general Rule to be drawn 
up that Coſts be paid for the future 

where 


Cofts. 347 


where Inquiries are not executed purſuant 


to Notice. 

Where a Plaintiff ſues by his Prochein Probes oye 
Any, or next Friend, and Coſts are al- Colts 
owed and taxed to the Defendant, the 
next Friend is liable to the Coſts, and 
muſt pay them, or the Court will attach 
him. Ibidem, 104. | 

In an Action by an Informer on a penal d ae 
Statute, the Court upon Motion of the mess Attorney 
Defendant's Council have obliged the ute to fe: 
Plaintiff's Attorney to deliver to the De- forth his Flaceot 
fendant an Account in Writing of the that the 2 
Plaintiff's Place of Abode, Sc. and this dant may know 


to whom to re- 


even after Plea pleaded, that the Defen- port for Coſts, 


I dant may know to whom he is to reſort gn, 8107 
. ecurity for the 
d. for Coſts in caſe Judgment ſhould go Payment of it. 


againſt the Plaintiff, but where the Plain- 
tiff is a viſible Perſon, the Court will not 
oblige him to give Security for Coſts, as 
he has a right by Law to bring the 
Action. Hiaem, 102. 


The Defendant by the Courſe of the Defendant may 
Court may withdraw a ſpecial Plea and egg 
plead the general Iſſue, the ſame Term, the general Ade 
at any Time before Replication is C0 
filed without Coſts. /bidem, 103, 104. 

Nor ſhall theſe Coſts attend the Event of 


the Cauſe. 


An Adminiſtrator, though Non-fuited, ona Non6iton 
ſhall not pay Coſts for a Demand which * Denied 
co in Lite-time ot 


accrued in the Life-time of the Inteſtate, inteſne, Plain- 
and 


348 Cofts, 
_—_— — e for which he could not ſue in his 
* own Right. Ubidem, 104. 


But otherwiſe in But an Adminiſtrator Plaintiff cannot 
z Diſcontiou- diſcontinue without Payment of Coſts, 
ance. . 

Ibidem, 110. 


Proceedings on In an Action of Trover, a Rule being 
ago ayes made for the Plaintiff to ſhew Cauſe why 
e of Proceedings ſhould not be ſtayed until 
gave in Ee. he had paid the Defendant the Coſt al- 
Z _ eee lowed him in a former Action, for the 
fay if the Lef. Tame Thing was diſcharged as unprece- 
for be in Cuſtody dented, and the Court declared that no 
for the Coſt of ; : F 
the firſt Action, ſuch Rule is ever made in any Caſe, 
except Ejectment, and even there it will 
be refuſed if the Leſſor of the Plaintiff 
be in Cuſtody on an Attachment for the 


Coſts of the firſt Action. Hbidem, 101, 
127. 


No Coſts againt In an Action of Trover brought 
Plaintiff Admi- againſt an Adminiſtrator, the Conver- 
niſtrator when 


Converſion in ſion was laid to be in the Life Time of 
Inteftate's Life- Plaintiff's Inteſtate, Defendant had a 


time. 0 . 
95 Verdict and moved for Coſts which were 
denied. 2 Barnes, 99. 
Otherwiſe, But where ſuch an Action is brought 
e n his on by an Adminiſtrator, the Converſion be- 
Ime. » » . . 
5 ing in his own Time, he ſhall pay Coſts 
as he might have maintained the Action 
in his own Right. bid. 106. 
Coſts in one Where two Actions between the ſame 


auiſe tet off a- _ Ka: 
Suat Collin Parties, and the Plaintiff in one of the 


gainſt Colts in 1085 
Actions 


0 


Fw FP, CS 


Tn oo 
Adtions has Coſts awarded to him, and other, if the 
the Defendant has Coſts againſt the game, but not 
Plaintiff in the other Action, the Court otherwiſe. 
on Motion of Council will order the Coſts 
of one Action to be ſet off againſt, or 
deducted out of the Coſts in the other 
Action, but the Court will not do fo un- 
leſs the Parties in both Actions be the 


fame. bid. 102. 128. 


After Iſſue and Demurrer joined, How Gall you 
Plaintiff proceeded to try the Iſſue and $1. and Demur- 
recovered a Verdict, and afterwards the re eee 
Demurrer was argued, and the Court fr Plaintiff, 
gave Judgment thereupon for the De- 4nd on the other 
fendant; Plaintiff moved for Coſts of Detendant. 
the Trial, the Court ordered the Officer 
to tax Coſts on both Sides, and that 
Plaintiff's Coſts of the Trial be deduct- 
ed out of Defendant's Coſts, if 
Defendant's Coſts exceeds Plaintiff's; 
but if Plaintiff's Coſts exceed Defen- 
dant's, Defendant to pay Plaintiff's Ex- 


ceedings. Ibid. 122. 


An Executor, though he ſues as Exe- Plaintiff Execes 
. t r c { 
cutor, ſhall pay Coſts if he proceeds not fr ua 
to Trial after Notice given, unleſs it ap- ing te Trial after 
Notice unleſs his 


pears that his Default was not willful. Default was nor 
Bid. 10). willful 


If an Ejectment be brought in one Ejeamentin 
| ; 1 . 1 rt 
Court, and upon the Trial a Determi- untl the cots 
nation be thereon in Favour of the De- 25 r E- 
: . IE ment in an 
fendant with Coſts, if the Plaintiff af- ther Coribe 
terwards brings another Ejectment in any Paid. 
other 


Fr 


But not if the 
Leſſor of the 
Plaint ii be in 
Cuſtod / for the 
Coſts of the for- 
mer Ejectment. 


Where counter- 
mand of Trial is 
regular Coſts 
not allowed for a 
Witneſs who ſet 
out before it. 


Co/ts. 


other Court, the Court in which the 
ſecond Ejectment is brought, will upon 
Motion ſtay the Proceedings on the ney 
Ejectment, until the Coſt of the former 
Ejectment in the other Court be dif: 
charged; and this is a ſtanding Rule in 
all the Courts, who conſider a tormer 
Ejectment in another Court as a former 
Ejectment in the ſame Court. bid. 107, 
108. 


PF of the Plhinnt be 


in Cuſtody upon an Attachment for the 


Colts of the former Ejectment, the 


Court will not grant this Rule, the At- 
tachment in this Caſe, being in the 
Nature of a Capias ad Satisfactendumn. 
Ibid. 128. 


After Notice of Trial given and regu- 
larly countermanded, Plaintiff obtained 
a Rule to diſcontinue upon Payment of 
Coſts; after the Notice for Trial, and 
before the Countermand, a Witneſs for 
the Defendant who reſided in Londin, 
ſet out for 79rk Aſſizes, and the Queſtion 
was, whether the Coſts of this Witnels 
could be allowed the Defendant in Coſts; 
the Court held that as the Countet- 
mand was regular, Coſts for this Wit- 
neis could not be allowed. bid. 241. 
Sce Arbitrament and Award, Altorne), 
Diſcontinnance, Zjeckment, Inquiry, Judg- 
ment, Nonſuii, Notices, Pleadings, is 
ceſs, Trial. 


Da- 


Damages. ” 351 


Damages. 


AN Action for an Aſſault, Battery and In an Aſſzult and 


. - Mayhem Dama- 
Mayhem, was tried at the Aſſizes, „ 


and Plaintiff obtained a Verdict for ele- „ 
10%, ven Pound fourteen Shillings Damages; gen. 
Plaintiff who by the Aſſault had almoſt 


bt the Sight of one of his Eyes, think- 


be ing the Damages too ſmall, the Court 
the upon Motion and View of the Plaintiff, 
the and upon Examination of the Surgeon 
\t- in open Court, and hearing Council on 
he both Sides, increaſed the Damages from 
2 eleren Pound fourteen Shillings to fifty 


Pound. 1 Barnes, 106. 


But a Motion being made on Behalf But Inquißtien 
of the Plaintiff to ſet aſide an Inquiſi- 8 
tion taken on a Writ of Inquiry for ne of Damages. 
ſmallneſs of Damages, the Jury having 
found but eight Pound only, although 
Defendant's Cure by a Surgeon, was 
proved to be worth eighteen Guineas, 
and though no Witneſs was produced by 
the Defendant to controvert the Fact, 
tie Court refuſed to make any Rule. 

2 Barnes, 129. Sed Vide, ſee hereafter, 
Title Trial. 


But upon a Writ of Inquiry upon an Bat Inquiry fet 
Action for falſe Impriſonment, the Da- 1 Ce, S. 
mages were one hundred and fifty Pound, for ee Da- 
no ſpecial Damages being laid in the 

De- 
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Declaration, and it appearing that the 
Plaintiff was confined for no longer than 
twenty-ſix Days, and Plaintiff ' himſelf 
making no Affidavit about the Damages 
or Impriſonment, the Court thought the 
Damages exceſſive, and ordered the Inqui- 
ry to be ſet aſide upon Payment of Cofts, 
and a new Inquiry to be executed be- 

fore a Judge at the next Aſſizes. 11d. 189, 
See Inquiry, Judgment, Trial, Verditt. 


 Demurrer. 


Demutrer ws Demurrer was put into a Replicati- 
ame; W on and Plaintiff joined in Demurrer, 
Canky er down. and the Cauſe was ſet down to be argu- 
Payment of ed, and upon Motion and hearing Coun- 
Coit. eil on both Sides the Court gave the De- 
tendant Leave to withdraw his Demur- 
rer and rejoin iſſuably on Payment of 
Coſts, although the Cauſe had been ſet 
down to be argued, and the Plaintiff had 
been delayed an Aſſizes. 1 Barnes, 108. 


See allo 2 Barnes, 134. 


* 


9 Demurrer to Plea in Abatement for 
ea in Abate- x l 
ment or begin. that it begins that Defendant comes and 


ning with the defends the Wrong and Injury when and 


Words comes and 
defends, Kc. ſo forth, and after a full Defence a De- 


over-vled. fendant cannot plead in Abatement. but 


upon full Debate the Demurrer was ove!- 
ruled. 2 Barnes, 133. 
t 


ere 


Demurrer. 


t has been determined ſeveral Times, 
that Pledges need not be put into the 
Declaration, and that a Demurrer for 
Want of Pledges will not hold, as 
Pledges are upon the Writ and may be 
found at any T'me before Judgment. 


Ibid. 134. 


A Demurrer by the Defendant who 
was ſued as Adminiſtrator, for that it 
was not alledged in the Declaration that 
Adminiſtration had been granted to him, 
was upon Debate over ruled by the 
Court, as the Defendant was called in 
the Declaration, Adminiſtrator of the 
Goods and Chattels of the Defendant. 
Lid. 142. 


Defendant after obtaining a Rule for 
Time to rejoin (rejoining iſſuably) de- 


murred to Plaintiff's Replication, Plain- 


uf moved to ſet aſide the Demurrer, 
and obtained a Rule to ſhew Cauſe, 
whereupon it was inſiſted for the Defen- 
dant, that as the Replication ſtood, the 
Defendant could not with Safety rejoin 
ſliably, but muſt demur to bring the 
Merits of the Caſe in Queſtion, but the 
Court held a Demurrer not to be an iſſu- 
able Rejoinder within the Order, but 
that whether it was neceſſary or not 
might appear, and Plaintiff was order- 
ed to join in Demurrer, and the Rule 
was enlarged till after the Argument, 
ibid. 144. Sec Pleadings. 


Diſ- 
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Demurrer for 
want of Pledges 
in a Declaration 
over- ruled. 


Demurrer on 2 
Declaration a- 
gainſt a Perſon 
as Adminiſtrator, 
for that it was 
not alledged in 
the Declaration 
that Adminiſtra- 
tion had been 
granted him 
over-ruled. 


If Defendant can 
Demur where 
he has a Rule 
for Time to Re- 
join, rejoining H- 
luably. 
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On a Diſcontinu- 
ance an Admi- 


niſtrator Plaintiff 


pays Colts. 


After Judgment 
in D:murrer for 


Plaintiff and 


Error brought, 
Plaintiff may 
ai ſcontinue on 
Payment of 
Coſts in Error 
and original Ac- 
tion. 


Plaintiff may 
diſcontinue at a- 
ny Time paying 
Coſts. 


How the Rule 
for Diſcontinu- 
ance 1s to be 
drawn up. 


Writ of Error alſo. 


Diſcontinuance. 


Diſcontinuance. 


E R Cur. Plaintiff, though an Ad- 
miniſtrator, cannot diſcontinue with- 
out Payment of Coſts. 1 Barnes, 110. 


Plaintiff moved to diſcontinue upon 
Payment of Coſts after Judgment given 
on Demurrer for the Plaintiff (but not 
entered upon Record) and a Writ of 
Error brought, and Bail put in thereup- 
on. The Court refuſed to make a Rule 
without Payment of Cofts upon the 
Ibid. 


Plaintiff obtained a Rule to diſcon- 
tinue on Payment of Coſts, Deicn- 
dant moved to diſcharge the Rule upon 
an Affidavit that he had been a ſecond 
Time arreſted for the ſame Cauſe of 
Action, before the Rule to diſcontinue 
was obtained: The Court refuſed to 
make any Rule, that Plaintiff may dil 
continue at any Time. id. 


The Rule for diſcontinuing is to be 
drawn up thus, that the Plaintiff have 
Leave or be at Liberty to diſcontinue. Ibid 
110. 112. 8 


Eject 


Ejeftment, 


Ejeciment. 


H E Contents of a Declaration in 

Ejectment were made known to 
the Wife of the Tenant who looked 
through a Wicket in the Door, and the 
Subſcription read to her, but before the 
Declaration could be tendered to her, 
ſhe had ſhut the Wicket, whereup- 
on the Declaration was fixed upon 
the Door: Affidavit was made of 


this, and that the Tenant in Poſſeſſion 


afterwards acknowledged the Receipt of 
the Declaration on the Day it was tender- 
ed to his Wife and fixed upon the Door, 
yet the Service was held inſufficient, be- 
cauſe the Tenant's Acknowledgment, 
that he received the Declaration, is not 
enough, an actual Delivery, or Tender 


and Refuſal, ought either to be proved, 


or confeſſed. 1 Barnes, 114. 

But the Tenant in Poſſeſſion being ac- 
quainted with the Contents, refuſed to 
receive the Declaration, Sc. when ten- 
dered to him, and threatned Violence 
to the Perſon who tendered it, if he did 
not get off his Land, wherenpon tie 
Declaration, Se. was laid down uon 
the Ground in the Preſence of the Fe- 
nant and his Servant, whom the Te- 
rant ordered not to take it up: The 
Court upon Afgdavit of theſe Circum- 

Vol. II. Z. ſtances, 
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Declaration and 
Subſcription read 
to Wife through 
a Wicket and 
fixed on the 
Door, and Re- 
ceipt of it on- 
ed by Huſband, 
yet not ſufficient 
Service. 


But if Declara- 
tion be tendered 
and reſuſed and 
Violence threat- 
ned, tis ſufficient 
to leave it on the 
Ground. 


, 
ſ ] 
; 
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Ejectment. 
ſtances, were of Opinion they amount- 


ed to good Service. 1bjd. 117. 


So where no 
Violence was 
threatned. 


Ibidem, 


* 
If Declaration be 
delivered to a 
Daughter of the 
Tenant and 
owned by him, 
good Service. 


So if delivered 
to his Father and 
owned. : 


Tenant abſconds 
Service on a Ser- 
vant and a Copy 
fixed en the Door 
of the Houle 
good Service, 


The like Determination was made, 
although no Violence was threatned. 
2 Barnes, 152. 


So where the Declaration was tender- 
ed to the Wife of the Tenant through 
a Window who refuſed to receive it, and 
it was put in at the Window, I Barns, 
124. Where it was put upon the Ledge 
of the Window, the Wife refuſing to 
open it after it had been tendered to her 
and ſhe made acquainted with the Con- 


tents. 


The Declaration was delivered to the 
Daughter of the Tenant in Poſſeſſion, 
and ſhe was acquainted with the Con- 
tents, and the Tenant afterwards ac- 
knowledged the Receipt of it, and this 
was held ſufficient Service. bd. 120. 
and 2 Barnes, 148. 


So if delivered to the“ Father of the 
Tenant in Poſſeſſion, and the Receipt of 
it owned. I Barnes, 120. 


The Tenant who was an unmarried 
Man, abſconded and left à Servant in 
his Houſe, for the Poſſeſſion of which, 


an Ejectment was brought, a Copy 8 0 
6 


Sed guær. if in all ſuch Caſes, the Declaration 
muſt not be delivered on the Premiſles. 


Ejettment. 


Declaration was ſerved upon the Servant, 


and another Copy was fixed on the 
Street Door, which the Court on Affi- 


darit thereof, held to be good Service, 


within the late + Act of Parliament. 
1 Barnes, 119. 


But where the Tenant in Poſſeſſion, 
and his Wife had abſconded, and 
could not either of them be ſerved with 
a Declaration in Ejectment, but had 
elt a Servant in the Houſe on the Pre- 
miſſes, in whoſe Preſence a Declaration 
was fixed up, the Court made a Rule 
for the Tenant to ſhew Cauſe why Ser- 
vice of a Declaration on his Servant at 
his Houſe ſhould not be deemed good, 
and directed the Rule to be ſerved in 
hat Manner. 2 Barnes, 157. bis. 


In Ejectment, the Affidavit ſet. out 
at Deponent did terve 4 B. Tenant 
n Poſleflion or C. his Wife, but the 
Court held this to be no good Service, 


It being not certain as to either. I Barnes, 
116, 


2 x So 


y the Brit. Stat. 4 Geo. 2. ch. 8. in caſe the 
Flectment cannot be legally ſerved, a Copy there- 
% may be affixed upon the Door of any demiſed 
lelſuage, or upon ſome notorious Place of the 
ds, Sc. comprized in ſuch Declaration, which 


"108 ſhall ftand inſtead of a Demand and Re- 


tNtry, 
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Service on Ser- 
vant where Te- 
nant abſconded 
good, but the 
Court made a 
Rule to ſhew 
why ſuch Ser- 
vice ſhould be 
good. 


Aſſidavit of Ser- 
vice on the Te- 
nant or his Wie 
net ſufficient. 
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So an Aﬀidavit So where the Affidavit of the Service 


of Service of the 8 

Wives af two Of the Declaration was as follows, that 

CY OO. . Deponent did ſerve the Wives of 4 

Teuants. and B. who, or one of them, are Te- 
nants in Poſſeſſion, the Court refuſed 90 


make a Rule for Judgment. Barnes, 118, 


All Declarations All Declarations in Ejectment muſt 


in Ejectment 


muit be delivered DE delivered before the Eſſoi'en Day, 
e noir otherwile the Plaintiff cannot have Judg. 
very Term and ment before the ſubſequent Term, the 
why. Declaration in Ejectment being the firſt 

Proceſs, in other Caics a Writ precedes 


Per cur. Ibid. 115. 


Notice ſubſcribed The Notice at the Foot of the De- 
Pete claration, was ſubſcribed by the nomi 
of the caſual nal Plaintiff, inſtead of the caſual E. 
rarer Jector, which the Court held bad 
diſcharged. and diſcharged the Rule for Judgment 
1bid. 
Judgment arreſt A Motion was made in Arreſt of Judg: 
” or Decl. ment, the Words in the Declaration be. 
tation. it being for 1ng one Meſſuage or Jene ment, which & 
Tenemnens too Uncertain : Tenement is all a Man 
holds, and after Judgment the Sherit 
would be at a Loſs of what to delive! 
the Poſſeſſion ; the Common Rule v® 
made to ſtay Judgment until Cause 
ſhewn, and afterwards upon hearing 
Council for the Plaintiff, the Judgme"t 


was arreſted. bid. 117. 


Ejeftment. 


Meſſuage in the Pariſh of St. John, and 
St. Michael in the City of, Sc. or one 
of them; for in all real Actions and 
where the Poſſeſſion of Lands is to be 
recovered, Certainty is always required; 
belides, in this Caſe, the Defendant 
could not know what to defend for, nor 
the Sheriff of what to give Poſſeiſion. 
2 Barnes, 150. 


A Motion was made that the Land- 
lord might be made Defendant without 
the Tenant in Poſſeſſion, but denied 
per Cur. but the Common Rule was 


made to add the Landlord to the Te- 
nant in Poſſeſſion. bid. 114. 


And it was alſo afterwards denied, 
although it appeared that the Tenant had 
quit the Poſſeſſion. 1 Barnes, 120. 
Hill. 8 Geo. 2. 


2 3 The 


* Put note, ſince the above Determinations, a 
Satute has been made in Great-Britain, 11 Gee. 
2, ch. 19. S. 12, whereby every Tenant to whom 
any Declaration in Eje&ment ſhall be delivered, 
ſhall forthwith give Notice thereof to his Land- 
lord, or to his Bailif, or Receiver, under Pe- 
nalty of forfeiting the Value of three Years, 
Improved Rent of the Premiſles in the Poſſeſſion 
ot ſuch Tenant, to the Perſon of whom he holds, 
to be recovered by Action of Debt in any of his 
Majeſty's Courts at Weſiminſter, &c 

And by S. 13. it ſhall be lawful for the Court 
where ſuch Ejectment ſhall be brought, to RO 

the 
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So where the Ejectment was for one Ibidem. 


Landlord refuſed 
to be made a 
Defendant in- 
ſtead of Tenant, 
but allowed to be 
added, 


360  Fjeftment, 


Tenant not obli- The Court would not oblige the Te. 


ged to appear 


tho' indemanified, ant in Poſſeſſion to appear and defend 
: the Title, although the Landlord ten- 
dered him an Indemnity. id. 116. 


Judgment 9- The Court on hearing Council on both 
gainſt the caſu- S: . 
al Ejector as le Sides granted Judgment againſt the ca- 


foe Peſendants ſual Ejector, as to ſome of the Defendants 


for not confeſ- 


ſing Leaſe, &c. Who were acquitted at the Trial for their 
Plaintiff having not confeſſing Leaſe, Entry, and Ouſter, as 


obtained à Ver- 


diet againſt the appeared by an Indorſement on the Poſ- 

8 0 tea, Plaintiff having obtained a Verdict 
againſt the other Defendants who did 
confeſs. Ibid. 118. 


Tudgment irre- 7 . 5 
e ee If judgment in Ejectment be irregu 


to be ſet aſde, larly obtained, the Court will on Appli- 
be Fovetton to cation {et it aſide, and if the Poſſeiſion 
has been taken, will order it to be reſtored, 
and will award a Writ of Reſtitution for 

that Purpoſe. Ibid. 125. 


On Nonſuit for Defendant at the Trial not appearing 
not confeſſing, 


Ge. Leſſor of to confeſs Leaſe, Entry, and Ouſter, 
the Plaintiff ha- the Plaintiff was nonſuited, and aſter- 


ving taken out a eh . 

Fir: facias a- Wards Plaintiff's Leſſor, inſtead of tak- 
gainſt Defen- | ing 
dant's Goods for 12 
Coſts, inſtead of | | 
Proceeding on the Landlords to make themſelves Defendants, 


the common 3 3 26 
l om c uch Decia- 
Rule, the Heri by joining with the Tenants to whom f 


facial was ſet a- lation ſhall be delivered, in Cate they appear; but 
de with Coſts in Caſe ſuch Tenants ſhall neglect to appear, Judg- 
to be paid by ment ſhall be ſigned againſt the caſual Ejector ; 


him and his At- bat if the Landlord of any Part of the Premiiles 
torney. 


deſires to appear by himſelf, and enter into the 
Rule, the Court ſhall permit ſuch Landlord ſo to 
do, and order Stay of Execution upon ſuch Judg- 
ment againſt the caſual Ejector. 8 


Ejeftment, 
ing his Remedy for Coſts taxed upon 


fend the common Rule, as he ought to have 
ten. done, entered Judgment againſt the ca- 
ſual Ejetor, ſued out a Fieri facias a- 
gainſt Defendant's Goods, and levied 
oth his Coſts thereon, the Court upon Moti- 
ca. on and Debate, ſet the Fieri facias aſide, 
nts ordered Reſtitution to be made, and the 
ein Defendant's Coſts to be paid by the 
,ag Plaintiff's Leſſor and his Attorney. 
of- 2 Barnes, 146. 
ict 
id The Leſſor of the Plaintiff being an Role for Infant 


Leſſor to name a 


Infant, on Motion of the Defendant's d Plaintiff or 
Council, a Rule was obtained to ſhew give Security for 
- Cauſe why Proceedings ſhould not be ND VR 
- ſtayed until a good Plaintiff, or Securi- TREE is 
] ty to be approved of by the Officer, 
be given by the Infant Leſſor, for ſecur- 
ing Coſts to the Defendant, in Caſe of 
a Nonſuit, or a Verdict for the Defen- 
dant, and on folemn Debate, it was 
made abſolute. bid. 149. and 159. 
ſo where the Leſſor of the Plaintiff was 


abroad. bid. 159. 


It was held that a Declaration in E- Peclaration in 


; 4 Ejectment ma 
je&tment cannot be amended before Ap- after Appearance 


be amended in 


pearance, and afterwards in Form only, 
ö h l orm only, but 
ut not in the Demiſe or other Matter not in Subitance. 


of Subſtance. 1 Barnes, 12. 2 Barnes, 
154. N 


The Plaintiff in an Ejectment who is The' the Plain- 
alwa s uſed i fictiti M h tiff in Eject- 
ays uſed in a fictitious Manner, hap- ment ſhould be a 
pening to be a real exiſting Perſon, and real Perien and 
Z 4 the | 


362  Ejeftment. 

the Leflor of the the Defendant having obtained a Ver. 

vent, vet the dict, and the Leſſor of the Plaintiff be- 

Plant fall ing infolvent, Application was made to 

Cots. the Court on Behalf the Defendant; 
that the Attorney for the Plaintiff ſhould 
ſhew Cauſe, why he ſhould not pay the 
Defendant his Coſts taxed in the Eject. 
ment; but upon folemn Debate it was 
refujed by the Court, who ſaid it would 
be a dangerous Precedent, with Rel- 
pect to Attornies to make them liable 
to pay Coſts, whenever a Defendant in 
Ejectment (the Leffor of the Plaintiff being 
inſolvent) can find out a real Perſon of 
the ſame Name, with the fictitious Plain- 
tiff. Note, in this Caſe, there was an 
Affidavit (but it did not ſeem neceſſary) 
that the Plaintiff's Name was uſually 
made Uſe of, as Plaintiff in Ejectment, 
in the Attorney's Office. 2 Barnes, 
I58, 


A Nominal The nominal Plaintiff in Ejectment 


Plainti cannot 


releaſe the Acti- Cannot releaſe the Action, nor can the 


on, nor a Calual caſual Ejector bring a Writ of Error. 
Hector bring 


Error. I Barnes, 129. 2 Barnes, 159. 


The meſne Pro- The meſne Profits may be recovered 
fits, as well as : ob ſeihe 
the Polſemon in this Action as well as the Pofeiſion; 
may be recover- hilt it is utual after the Poſſoſſion to bring 
ed in this Acti- A * fte 
on. ' another Action for the meſne Pronis, 
which creates a double Expence, and 
therefore ſince the meſne Profits can be 


recovered in this Action by Ejectment, 


the Plaintiff ought to be ready at the 


Trial to prove his Damages, without 
Dring- 


 Ejeftment. 263 


bringing a ſecond Action for the meſne 
Profits. 1 Barnes, 59. 


lant, The true Rule as to the Time from The Rule as to 
: the Time from 

Duld which meſne Profits are to be recovered, whence meſne, 

the where an Ejectment is upon the Title, fg are reco- 

ect. ſzems to be where Judgment is againſt in Cate of Judg- 

Was the caſual Ejector, from the Time of Ga Fader 

wid the Delivery of the Declaration to the by Default, asa- 

ef: Tenant in Poſſeſſion, or from the Time sunt the Te. 

ble of an actual Demand of Poſſeſſion prov- on, where an E- 

in ed, where Judgment is againſt the Te- i, upon 

ng nant in Poſſeſſion, then from the Ouſter 

of admitted by the common Conſent Rule; 

n but in neither Caſe from the Demiſe, 

in WW vhich may be laid back at the Plain- 

') tf's Pleature: And this was agreed to 


y by the Court. bid. 56. 60. 


But in a later Determination in the And ſome ſpecial 


Caſes as tothe 


Cate of Sranynought againſt ins, Hil. recovering of 
lary, 19 Geo. 2. 2 Barnes, 367, 368. ae eee 
in an Action of Treſpaſs for the meſne de, dhe poten 
Profits, brought by the nominal Plain- is » is not to be 
: : l ; proved in ſuch 
if, the Leſſee in Ejectment, againſt the Aion, 
Tenant in Poſſeſſion, after Judgment by 

Default againſt the caſual Ejector, for 

want of the Tenant's Appearance, and 

no Poſſeſſion in Plaintiff being proved at 

the Trial, the Poſtea was ſtayed and 

Point reſerved : And the Queſtion was, 

what ought to be proved ; whereupon, 

the Court agreed in the ſeveral following 


Reſolutions, viz. 


That 


362 Ejectment. 


the Leſſor of the the Defendant having obtaincd a Ver. 
Plaintiff intol- 


vent, vet the dict, and the Leſſor of the Plaintiff be. 
Plaintif hall ing inſolvent, Application was made ty 
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1 Cats: 9 the Court on Behalf the Defendant, 
8 | that the Attorney tor the Plaintiff ſhould 

Fo ſhew Cauſe, why he ſhould not pay the 

1 | Defendant his Coſts taxed in the Eject 

+500 ment; but upon folemn Debate it was 

. 1 1 refuied by the Court, who ſaid it would 

BAY be a dangerous Precedent, with Ref: 

1 pect to Attornies to make them liabe 0 
1: to pay Coſts, whenever a Defendant in 0 
. Ejectment (the Leſſor of the Plaintiff being | 
1 inſolvent) can find out a real Perſon of t 
18 the ſame Name, with the fictitious Plain. 

EY tiff. Note, in this Caſe, there was an 
1 Affidavit (but it did not ſeem neceſſary) 

pH that the Plaintiff's Name was uſually 
. made Uſe of, as Plaintiff in Ejectment, 
© in the Antorney' 5 Office 2 Barnes, 
1 158, | 
1 A Nominal The nominal Plaintiff in Ejetment WE 
13 | Plaintiff cannot a g : 
mY releaſe the Acti- Cannot releaſe the Action, nor can the 
© Eee keg. caſual Ejector bring a Writ of Error. 
EE Error. 1 Barnes, 129. 2 Barnes, 159. : 
Bug The meſne Pro- "The mieſne Profits may be recovered Wl 
MN fits, as well as. : , rr 5 
Kel | the Poſefion in this Action as well as the Poticition; WE 
TE may be recover- hilt it is Utual after the Poſietion to bring 
; 3 ed in this Acti- 8 
13 „ another Action for the meſne Profis, 
1 which creates a double Expence, and 
1 therefore ſince the meſne Profits can be 

"op recovered in this Action by Ejectment, 
AK the Plaintiff ought to be ready at the 
1 Trial to prove his Damages, without 
: bring- 

5 1 


Ejeftment, 


bringing a ſecond Action for the meſne 
Profits. 1 Barnes, 59. 


The true Rule as to the Time from 
which meine Profits are to be recovered, 
where an Ejectment is upon the Title, 
ems to be where Judgment is againſt 
the caſual Ejector, from the Time 
the Delivery of the Declaration to the 
Tenant in Poſſeſſion, or from the Time 
of an actual Demand of Poſſeſſion prov- 
ed, where Judgment is againſt the Te- 
nant in Poſſeſſion, then from the Ouſter 
admitted by the common Conſent Rule; 
but in neither Cate from the Demiſe, 
which may be laid back at the Plain- 
tiff's Pleaſure: And this was agreed to 
by the Court. Ibid. 56. 60. 


But in a later Determination in the 
Caſe of Stanynought againſt Cofins, Hil- 
lary, 19 Geo. 2. 2 Barnes, 367, 368. 
in an Action of Treſpaſs for the meſne 
Profits, brought by the nominal Plain- 
tiff, the Leſſee in Ejectment, againſt the 
Tenant in Poſſeſſion, after Judgment by 
Default againſt the caſual Ejector, for 
want of the Tenant's Appearance, and 
no Poſſeſſion in Plaintiff being proved at 
the Trial, the Poſtea was ſtayed and 
Point reſerved: And the Queſtion was, 
what ought to be proved ; whereupon, 
the Court agreed in the ſeveral following 
Reſolutions, v1zZ. 


That 


363 


The Rule a: to 
the Tune from 
whence meline, 
Profits arc reco- 
verable, as Well 


in Cale of Judg- 


of ment agai{t the 


Calual Ejetor 
by Default, as a- 
gaialt the Te- 
nant in Poſſeſſi- 
on, where an E- 
jcctment is upon 
the Title. 


And ſome ſpecial 
Caſes as tothe 
recovering of 
meine Profits ; 
and in what Ca- 
{es the Polſeſhon 
is or 1s not to be 
proved in ſuch 
Actions. 
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Zjedtment. 


That the Title in this Caſe need not 
be proved, the Tenant is fo far pri. 
vy to the Suit, he has been ſerved 
with the Declaration, and is there. 
by concluded as to the Title, tho 
he does not appear; the Judgment 
muſt be ſuppoſed to be right, if 
not the Tenant might move to ſet 
it aſide, | 


That after Action brought for meſne 
Profits, Tenant not having entered 
into the common Rule, is not con- 
cluded either as to his own Poſleſſi- 

on, or as to Plaintiff's being in 
Poſſeſſion at the Time of the De- 
miſe, which poſſibly might have 
been laid eighteen Years back, 
and a Tenant at Will might have 
been only three Days in Poſſeſff. 
on. 


That Damages ought to be given for 
no longer Time, than Defendant is 
proved to be in actual Poſſeſſion. 


That Plaintiff's Poſſeſſion ought alſo 
to be proved, and from that Time 
only Damages to be recovered. 


That in Caſe of a Leaſe ſealed on the 
Land (the old Way) when the Poſ- 
ſeflion is vacant, Plaintiff cannot 
recover for meſne Profits. 


That 


/ 


| Yer — — tans 


Ejectment. 


That if Tenant enters into the Rule, 
to confeſs, Leaſe, Entry, and Ouſ- 
ter, the Title muſt be proved be- 
fore the Demiſe laid. 


That Tenant, privy and Party, is to 
be bound by What himſelf confeſſes, 
though in the Rule only, and not 
at the Trial. 


That Treſpaſs is a poſſeſſory Action, on- 
ly to be brought by Perſons in Pol. 
ſeſſion, and from Time of Poſſeſſion; 
and though Ejectments are Creatures 
of the Court, the Action for meſne 
Profits is like Treſpaſs with a Cont:i- 
nuando, 


Upon the whole, as the Plaintiff did 
not prove his Poſſeſſion, the Court una- 
nimouſly agreed that he ought to be non- 
ſuited, and ordered the Poſtea to be de- 
E iivered to the Defendant, &c. prout 
Rule of Aſſizes. 1 Siderfin, 239. 


And in the ſame it was allo reſolved, 
that where the Tenant enters into the 
common Rule, and the Action for meſne 
Profits, is brought by the Leſſor of the 
| Plaintiff in Ejectment, the Plaintiff's 
Poſſeſſion mutt be proved; if by the 
Leſſce, his Entry and Poſſeſſion is con- 
felled, and need not be proved; no other 
Difference in Action brought by Letior, 
| or Leſſee, (1 Salæ. 246. wrong) Tenant 
concluded as to Entry when confeſſed 

except an Entry to avoid a Fine. Ibid 
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366 Error. 


369. See Ainendment, Bail, Cofls, Eve. 
culion, Judgment, Proceſs, Trial. 


Error. 
be DIST Writ of Error being brought on 1 
ment Bail may Judgine: t in E ctment, Bail waz 


be poo r Put in by che Plaintiff by Sureties, but the 
Error. Plaintiff in Error was not himſelf bound 
as required by the Statute, * 16 and 1, 
Car. 2 the Defendant in Error applied 
to the Court for leave to take Execution, 
but the Courr woald make no Rule, fo 
that by the Statute 1t would have been 
ſuſhcicnt if the Party himſelf had been 
bound, which 1s a leſs Security than by 
Bail who quftify; beſides, the Party is 


bound by the Judgment, then that the 


n Statute cannot be followed without In- 

2 . . 

1 convenience where the Party lives at a 

13 Diſtance from London. 1 Barnes, 7. 

1 77. 

13 The S-ire fears. Upon a Plea of Nul tie] Record toa 

3 ona F cogni- : - s 

#5 zance of bil on Sci fucias on a Recognizance of Bail on 

1 a Writ of Error, 4 Writ of Error, the Condition of the 

f 120 never ſets forth 

13 the Condition of Recognizance not being ſet forth in the 

1 the es a Writ, 1 the Court he 7 me Scire facis i 
5 i good, and gave judgment for the Plaintiff 
pally on the tune of no ſuch Record; for the 


Condition of the Recognizance in Error 1 


not incorporated, as it is in a Recogni- 
ZANCT 


. _—— 


Las. 2. ch. 8. 
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71, 


Error. 367 


zance of Bail on a Capras ad Reſponden- 
dum, but is ſubſcribed by way of De- 
feazance z the Recognizance and Condi- 
tion, in this Caſe, are two diſtinct Re- 
cords. 2 Barnes, 68. and Lilly's Entries, 


55T- 


By the aforeſaid Statute 16 and 17 The Recogni- 


Cha. 2. where Error is brought on Judg- e ak 
ment after Verdict in Ejectment, the 5 
. . . . . ct t 
Sum of the Bail, the Plaintiff in Error is tien in the Va. 
to give, is left to the Diſcretion of the i of two Years 
. i of Profits and dou- 
Court, and the Statute gives a Writ of bie cons. = 
Inquiry as to meſne Profits and Da- 
mages. In the Caſe of Leſſee of Fenwick 


and others againſt Pear /on, Eafter, 24. 


Geh. 2. the Court made a general Rule, 


that for the future thefe Recognizances 
ſhall be taken in the Value of two Years 
Profits, and double Coſts, 2 Barnes, 
86. 


After an Award of Execution againſt NoBail required 
. . . ti vVVr ? r 
Bail on a Recognizance in Error, they brought by Bail 

brought a Writ of Error as to ſuch Award m Avr 

. 8 Execution a- 
oi Execution, Plaintiff moved for Leave calaſt them on a 
to take out Ex<cution for want of Bail on Res ; 
the Writ of Error brought by the Bail; 


and obtained a Rule to ſhew Cauſe, which 


was Diſcharged ; no Bail in this Cate be- 


ing required, {b:dem, 161. 


The Writ of Error is not a Super/edeas writ of Error 
from the Time of Sealing, but from the ge gl. 
Time of Allowance : But note, Notice of ing but from the 
the Writ of Error, is to be ſerved on the Alen ance, but 
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3 68 Evidence. 


Notice of it to Oppoſite Party or no Contempt would he 
be ſerved or no . 2 

Contempt, tho incurred, if Execution ſhould be executed 
Execution be eX- after the Allowance. idem, 164. 170, 
ecuted after Al- 


lowance.' 275. 


Certificate fem After a Writ of Error allowed, and 
Clerk of the Er- n 8 Fea Sh 3 
rors that no Bail Notice thereof given, Plaintiff in the 
is put in, not . 4 ENG : 
neceſſary, before Judgment executed a [teri factas for 
taking out Exe- Want of Bail within the uſual Time, and 
Gr a Motion was made to ſet aſide the Feri 
facias, for want of a Certificate from the 
Deſendant's Per- Clerk of the Errors, that no Bail was put 
fon tzken bya in, but the Court diſcharged the Rule; 
ah, aa Ou os . . . 
ds "od Hl and upon the Motion a Queſtion aroſe, it, 
in Error after- after Bail perfected, the Goods could be 
wards perfected, . 
the Perſon that} Teſtored, but the Court held that if De- 
be ditcharged but fendant's Perſon be taken by a Capias ad 
on a Fier. facias : g RE. 
the Proceedings, Sattsfactendum, and Bail in Error after- 
dir kg dn, wards perfected, the Perſon ſhall be diſ- 
1 5 . . . . 
mult ſtand. charged; but in caſe of a Heri facias, the 
Proceedings, ſo far as the Sheriff hath 


gone, mult ſtand. 2 [bidem, 175. 


Executor may An Executor may revive a Judgment, 

revive but can- ; - : l 6 

not take out Ex- pending a Writ of Error, but he cannot 

9 take out Execution on the Judgment. 
t of Error, N a 

inte Erker. 2 Barnes, 347. See Bail, Execution, 


Judgment, Sire facias. 


— 


Evidence. 
e ee "HE Court of Common-Pleas held, that 
* ee a Condemnation upon a foreign At- 


quent to an Ac= tachment in London, winch appeared on 
tion in C. B. no 


E. dence. tlie 


the Record to be ſubſequent to the Acti- 
on brought in this Court could not be 
given in Evidence for the Plaintiff at the 
Trial. 1 Barnes, 135. 


An Action was brought by the Plaintiff Where Words | 


. . amount to Trea- 
againſt the Defendant for ſpecial Da- jc; Felony, 


mages, for calling the Plaintiff a Thief : Defendant ought 


not on general 


The Defendant at the Trial offered to ſque to be ad- 


prove the Truth of the Words in Mitiga- mitted to prove 
the Truth in 


tion of Damages, but the Judge who tried mitigation. 


the Cauſe refuſed to admit ſuch Evi- 
dence, but reſerved the Point. The 


| twelve Judges met, and eight were of 


Opinion, that where the Words amount to 


| Treaſon or Felony, Defendant on the ge- 
neral Iſſue ought not to be admitted to 
| prove the truth of the Words, and the 
| Poſtea was ordered to be delivered to 


the Plaintiff, [bidem. 


A Point was reſerved at the ſetting of indorſor of Note 
Nif prius, whether the Proof the Indorſor Hand“ uses 
of a promiſary Note's Acknowledg- Evidence again 
ment that the Name indoried on faid Riawerinan 
Note, was his Hand-writing, be ſufficient ire. 
to prove the Indorſement in an Action 
brought by Plaintiff as Indorſee againſt 
Defendant as Drawer? The Objection 
was, that ny Perſon's Confeſſion but 


the Defendant's can be Evidence, and 
the Indorſor's hand muſt be proved. 


The Objection was held good, and the 
Verdict as to the ſecond Promiſe in the 


Declaration was ordered to be Vacated. 


. 
loidem, 217. 


The 


Evidence. 369 
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370 Executions, 
Defendant order- '. Phe Court ordered the Defendant, at 


ed to give Flain- * 

uf a Copy of the Plaintiff's Expence, to give him 1 

Arictes tor Ka- Copy of the Articles for Epſon: Races, 
and to produce the ſame at the Trial; 
the Defendant was Stake-holder, and the 
Plaintiff whoſe Horſe won the Guinex 
or Plate could not procecd to Trial with. 


out the Articles. Ibidem, 321. See Hy 


be beas Corpus, Inquiry, Pleadings, Trial. 

ft Executions. 

15 ene din 4 [ HER E muſt be fifteen Days be 

2? ks e between tne 

: a. Teſte and Re- tween the Teſte and Return of 1 

1 eee Writ of Capias ad reſpondendum to ground 

1 to ground Pro- Proceedings on, againſt the Bail. 1 
—_ ceedings againſt > 

Fu 3 Barnes, 73. 


"OW - 
* £56 x S 
- - 


Capiarad Sate If a Writ of Capias ad Satisfaciendun, 


c:ndum returna— 


ble pending a be returnable at a Time when a Writ of 
Writot Error, Error is depending, it will not be are 


no regular foun- 


dation for a Pro- gular Foundation for a Proceeding again 


ceeding againſt 1 3 ; | 5 
ee the Bail. YUbidem, 85. 


Jucgment in one judgment was obtained in Com. Midi 
County, anda 


Heri farias there ANd a Fer? facies iſſued in that County, 
returned Pal and returned Nulla bona; and thereupon 


bena, and a com- 1 : : ? 

mon Peri facias A Liieri factas was iſſued in London, but 

8 mnorher Coun® was not made a Teftat. Hieri facias, ald 
7;atm and the Court being moved to ſet afide the 
: xd bei 8 PEG. e 

ee ib. Tieri facias in London, becauſe it was nd! 


Roll, a Teſlat. refuſed it heing of Opinion thut 


the award of the Teftar. Heri facias, up" 
| the 


Executions. 371 
the Roll was ſufficient to Warrant a Fierz 
facias into London. idem, 132. 


And note, a Writ of Teflatum, Fieri fa- Firſt Fieri fetias 
dias may iſſue before the firſt Writ of e e 
Freri facids is filed, fo that it actually has e Ho 
iſſued, and there be a return of Nulla bona Fin facias — 
thereon. Ibidem, 138. Nor will the Court 1 bi 
go into a nice inquiry when the Heri , : 
factas in the original County to Warrant 
the Teflatum was ſued out, it is ſufficient 
if the firſt Fer; facias returned be pro- 


duced. 2 Barnes, 169. 174. "4 


| v xe 
of 4 Judgment of Michaelmas Term, 1731, bat nn rom 


und figned Nov. 13. Freri facias bore Teſt, within a Year 
Nov. 28. in Michaelmas Term following: Fla Pg ae, - 

This Execution was ſet aſide as irregular, ment a See fad 

although within the fourth Term from © watt ine. 

ſigning the Judgment, as there had been 

more than a Year between the Time of 

ſigning the Judgment and the Teſte of the 

Writ, and the Judgment not being re- 

vived by Scire facias. Sympſon againſt 

Gray and others. Hill. 6 Geo. 2. 1 

Barnes, 132. 
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5 ert Tho' the Plains 
Note, in the above Caſe an Affidavit 3% © Ns 


was produced that the Execution was by Injunction, 
ſtayed for ſome Time by an Injunction 
out of Chancery, but the Court held that 
the Injunction was quite out of the Cale. 
lbidem, 133, 


A >> A Queſtion 


Wah . 
1 372 Execu tions. 
73 neee 0 A Queſtion aroſe whether the Plaintif 
; 3 Charges may be could levy Poundage and other neceſlary 
8 5917 agg Charges beſides the Coſts taxed out of à 
5 Penalty ? and the Court held he might, 
4 Ibidem, 134. | 
* | : 
[544 Error returnable A Writ of Error was brought returna- 
5 ——_ wake ol ble on the eſſoi en Day of Hillary Term, 
Fay is ſigned of fame the final Judgment was ſigned of the 
* Term, Executi- ſame Term the 26th January, and Plain- 
1 | ed out, tiff took out Execution, apprehending 
1 the Judgment not to be removed by the 
1 Writ of Error; on this a Motion was 
FE made by Council on behalf of the De- 
- Td fendant in the Execution to ſet it aſide, 
* inſiſting that the Judgment relates to the 
1 eſſoi en Day, and is aJudgment from that 
133 | Day, and that the Court will not makes 
Kees Fraction of the Day, ſo conſequently the 
JOE Record is removed by the Writ of Error; 
$78 | | for the Plaintiff it was inſiſted, that the 
5:76 Judgment muſt be given before the 
75 return of the Writ of Error, and if given 
. upon the Return- day of the Writ of Error, 
12 is not removed by that Writ: But the 
8 Court held the Record well removed, 
Wl and ſet aſide the Execution with Coſts, 
155 134, 135. 
. | . 3 
I; Cofino rſs: It was adjudged by the Court, that 
0 5 facias not tobe the Plaintiff cannot ſue out a Capias ad da- 
3 late Tine the Ti Haciendum and Fier facias againſt a De- 
"FRY Warrants taken fendant, at the ſame Time, on the ſame 
0 25 Judgment, and take out the Sheriff's 
5 Warrant thereon. Ihidem, 135. 
| li 
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Executions. - 374 


It was determined by the Court, that If Writ of Error 


a : | be not returned 
where a Writ of Error iſſues, and the before Death of 
Chief Juſtice dies before it is returned C, but Pre. 

: 0 . © 7 
by him, it becomes ineffectual by his cution may ner 


Death; but that Plaintiff cannot take when our 


without leave of 


out Execution without leave of the Court. the Court. 
lhidem, 139, bis & 140. 1 Syd. 168. 


8 Execution after 
A Writ of Error was brought returna- Errer allowed 


ble in 15 Days from the Day of St. Martin and ii rene 
in Michaelmas Term, to reverſe a Judg- 5 peut 
ment which was not ſigned until the 26th geg Judgment 
Day of December following; on which the 
Plairitiff iſſued Execution, appiehending 

the Writ of Error was ſpent before the 

judgment was ſigned, but the Court held 

it to be irregular, for that the Judgment 

being of Michaelmas Term is affected by 

the Writ of Error, i Barnes, 195. 


But where an interlocutory Judgment pu if nal 
was ſigned, and a VV rit of Inquiry execu- Julgment ans 
ted in Michaclmas Term, and a Writ of gone term 
Error then allowed, and Notice given, fer Error al-_ 
but the final Judgment not ſigned, until ee 
alter the beginning of Hillary Term fol- 
lowing, the Court held an Execution in 
this Caſe, after the Writ of Error, to be 
regular; the interlocutory Judgment not 
being removeable by the Writ of Error, 
and the final Judgment being ſigned of 
a ſubſequent Term was not removed. 
idem, 1 33. 


A a 2 A Writ 
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5 Executions. 


Sheriff may exe== A Writ of falſe Judgment was deliver: 

cute the Execu- . N 

tion, altho'a ed to the Under-ſheriff, but no Money 

Writ of falſe 5 

Judgment be de- WAS tendered or paid for the Return, 

Tivered tohim, if Wherefore the Sheriff took no Noticeof it, 

pron nol executed a Writ de Executione Judiii 
Upon hearing Council on both ſides, the 
Sheriff 's proceeding was held to be re- 
gular, but the Defendant might ſtill pro- 
cced upon his Writ of falſe Judgment, 


Ibidem, 135. 


Pending a Writ Plaintiff recovered Judgment, Defen- 
cs nar dant brought aWrit of Error, and, pend- 

r uz 4 e 0 » * ; 
er ing that Writ, Plaintiff brought an 


mem, and after 


JudgmentExe- Action of Debt on the Judgment, and 
cntion, and held l n ; 
after Judgment therein levied Execution; 


regular, Defen- 


dant outs nave and the Queſtion was, whether the Plain- 
to ſtop Proceed- tiff could do this without Leave of the 
Fs Court. Per. Cur. Defendant might have 
moved the Court to ſtay Proceedings in 
the Action on the Judgment, pending 
the Writ of Error, which is always grant- 
ed, but having made no ſuch Ayplicati- 
on, Plaintiff is regular. Ubidem, 141, 


143. 


But 8 But note, the Motion to ſtay Executi 

mutt be hefore - . 

ſccondlulgment. ON Muſt be made before Judgment in the 
ſecond Action. Ubidem, 143. 


33 . 2 Plaintiff recovered Judgment in the 
amagesicvie . . . N * . 

on oy Bolle ana original Action, and levied a Moiety of 
the other Bil the Damages on the Goods of one of the 


not having ſuffi- ; ES . 
cient to lery the Bail, with Intent to levy the Remainder 


Remainder, ſe- Of theGoods of the other; but the E'ects 


cond Execution 


2g2int} the Goods Of the other Bail not amounting to ihe 
| | remainder 


Executions. 


remainder of the Debt, he reſorted back 
to the Goods of the Bail againſt whom 
the firſt Execution iſſued, and levied the 
Remainder ; this was determined by the 
Court to be irregular, and the fecond 
Jieri facias was ſet aſide, and Reſtitution 
ordered: The Plaintiff cannot levy by 
Parcels without the Defendant's requeſt 
and conſent ; beſides in this Caſe it ap- 
peared he might have levied the whole 
upon the Defendant at firſt. Jbidem, 


141. 
The Plaintiff having obtained a Judg- 


ment in the Court of Common-Pleas, took 
ont Execution thereon. and at the ſame 
Time brought an Action of Debt thereon, 
in the Mayor's Court; but upon Motion 
of the Defendant's Council, a Rulc was 
made for Plaintiff to ſhew Cauſe, why 
he ſhould not make his Election. Li- 
dem, 142. 


The Court were of Opinion that after 
Execution executed, though the Judg- 
ment be for a Penalty, they have not 
Juriſdiction at Common Law, or by Sta 
tute to refer to the Officer of the Court, 
to examine into the Sum due for prin- 
cipal Intereſt and Coſt, and into the 
Quantum levied, and to order Reſtitution 
ot the Overplus, without Conſent, but 
Defendant muſt ſeek Relief in a Court of 
Equity. 2 Barnes, 162. 


- 


A a 3 A Judgment 
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of firſt Bail held 
irregular, for 
Plaintiſf might 
have levied the 
whole at brit. 


Plaintiff may 
not take out Ex- 
ecution in this 
Court, and bring 
an Action on the 
ſame judgment 
in another 
Court. 


Aſter Execution 
executed, tho 
Judgment be for 
a Penalty the 
Court has no 
Power to reſer to 
the Officer to ex- 
amine into the 
Sum dae, c. 
and to order Re- 
ſtitution of over- 
plus. 
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85 376 Executions, 

5 Lee, +l A Judgment was revived by Scire fa. 
N after more than cia, and the Defendant taken in Execu- 
1 a Year from the 4; Ai 

11 e eee alterwards he was diſcharged by 
Ft on theRoll, ſer Plaintiff's Conſent, and thereupon a 
4 anche witten Written Agreement was entered into by 


ſtanding written 4 
Agreement, the Parties, that the Judgment ſhould 


ſtand revived for twelve Months; after 


2 more than a Year from the laſt Capi 
1 ad Salisfuciendum, Plaintiff cauſed the 
4 Detendant to be again taken in Execu- 


* W! 


tion, without a Continuance on the Roll, 
relying upon the written Agreement; 
the Court held the Agreement to be 
null and void, and made the Rule ab- 


"> 


— 
"+ 


8 
* * 3 


5 ſolute to ſet aſide the laſt Capras ad Satis- 
£7 factendum, and diſcharge Defendant out 
14 of Cuſtody. 2 Barnes, 165. 
"TY 
* Execution ſet a- © Every Scire facias to revive a Judg- 
TIE. '  Gdeif the Sire ment, an Award of Execution mult be 
82 : t * 2 . 
i Joe ee, Bi County where the Judgment 1s 
73 wrong County. recovered or Execution awarded, and 
jt if it iſſues otherwiſe, it will be ineffcc- 
85 tual; and if any Execution iſſues thereon, 
ut: it will be ſet aſide, and Reſtitution award- 
5 ed. Jbidem, 167, 168. 

7 in Iain df 1 

3 Aion by Plain- A Plaintiff brought an Action on a 

128 | 3 Judgment and afterwards, without diſ- 
1 05 ty 2 TY . . . . . 
$5 not afterwards Continuing this Action, which he ſhould 
* perfor have done, took the Defendant's Goods 
n on, Without dif- Wo i 
js contioving his in Execution by Teſtat. Lieri facias, which 
D's Action. was held irregular, and the Teftat. Fier. 
54 factas ſet aſide, and the Goods ordered 
KY to be reſtored with Coſts. {bidem, 169. 
WOO, \ 


Rule 
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re fa. Rule to ſhew Cauſe why Fieri facias Sim be | 
XECU- ſhould not be ſet aſide, the Judgment Record, without 
ed by being above a Year old, and not revived IT Ty * 
on 4 by Kire facias, nor any Continuance of as ad Satifacien- 
0 by Freri facias ; entered on Record, Plaintiff rf = 
ould before Cauſe ſhewn thereon, entered the 
after Continuances and produced intervening 
aplas Writs of Fieri facias to Warrant the ſame 

the Rule diſcharged Saus Coſts: Elegit 
ecu- may be continued before ſuing out the 
Roll Writ, but Hiri facias or Capias ad Satts- 
ent; faciendum cannot be continued without 
A fuing out the Writ. Jbidem, 172. 

QD- 
2015 A Bill of Sale held to be a Removal of A Bill of Sale is 
out Goods taken by a Hieri facias, and a eee by 


Year's Rent ordered to be paid the Land- 2 Ferifaczs, 
lord Out of the Money levied by the She- Rent ordered the 
lg: riffs of London. Ibidem, 174. See Award, Landlord. 


be Ejeetment, Error, Proceſs. 


1 Habeas corpus. 


Habeas corpus cum cauſa from the Habear Grpur to 
Court of Common Pleas, to remove after interlocuto- 
a Cauſe from an inferior Court, after an 1 Judementztoo 
interlocutory Judgment, on Debate of dende awarded, 
Council, was thought too late, and a | 
Procedendo awarded by the Court above, 

upon the Statute, * 21 Fac. ch. 23. 1 


Barnes, 148. 


A a 4 A Habeas 


29 Will. z. c. 38. Ur. 
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278 Habeas corpus. 

ee z. A Habeas corpus cum cauſa to remove 
cr 

ma Caule after Iſſue joined; notwithſtand- 


ing which, the inferior Court went on to 
Trial. Defendant moved for an Attach: 
ment againſt the Judge of the Court be- 
low, for proceeding to Trial after the 
Haheas co, "pus delivered; but upon ſo— 
lemn Debate, it was held that the infe- 
rior Court were warranted by the Act of 
Parliament to proceed. bid. 


Defendant oa. A Defendant was brought to the Bar 

mitted on Haveas 

e the! Day Of yy Court a Day after the Return of 

of Return paſt. the Habeas corpus to be committed, and 
the Court committed him though Un 


Return was paſt. Lid. 


yoo corpurad A Writ of Habeas corpus was applied 
fuſed for a Priſo- for to bring up a Priſoner in Execution 
ner in the Fleet jn the F leet, to teſtify on a Trial, or that 
for want of the 
Warden's Con- he may be examined upon Interrogato 
bent. ries, and his Depoſitions read in Evi- 
dence on the Trial; the firſt Part of the 
Motion was refuſed for Want of the 
Conſent of the Warden, as it was the 
Opinion of the Court he could not de- 
fend himſelf againſt an Action for an 
e DInpEs and the other Part of the Mo- 
mine N11 ON in- 


terrogatories tion was allo refuſed for Want of the 


without Defen- | 
dants Conſent. Defendant's Conſent. 2 Barnes, 17 d, 
179. 


Were e In the Caſe of Pe: and others, a- 
n Exe. gainſt Molloy, a Habeas co: Piss ad ie. 
cution on feveral iehdum iſſued in this Cauſe only, and 


d ts tl 
Judgments here three Judgment Rolls were produced in 
| this 


Writ of Inquiry. 379 


this and two other Cauſes, by the At- muſt be = Habear 
torney for the Plaintiffs, who defired Jurhwant. 
that the Defendant might be charged 

in Execution on all three. Reſolved by 

the Judges in the Treaſury, that the 

Defendant can only be charged in that 

Cauſe wherein the Habeas corpus is 

brought, there muſt be an Habeas cor- 

pu on every Judgment. bid. 179. See 


Amendment, Bail, Priſoners, Proceſs. 


Writ of Inquiry. 


N an Action of Covenant, three Three Breache: 


in Covenant, 


Breaches were aligned, one Where- one confeſſed, 
of was confeſſed, and the other two two controvert- 


ed, Venire tam 


controverted, and a Yenre facias WAS gym, Verdict 

awarded, to try the lles joined between for Plaintiff bur 

x « , omitted to aſſeſs 

the Parties, and to aſſeſs the Plaintiff's the Damages of 

Damages, as to the Breach confeſſed up- che ſurſt Breach, 
. 3 : a Writ of Inqui- 

on the Trial, Plaintiff obtained a Ver- ry was granted. 

dict, but Damages were neglected to . 

be aſſeſſed as to the Breach confeſſed, 

which was for Non payment of Rent, 

for Which Purpoſe the Court granted a 


Writ of Inquiry. 1 Barnes, 151. 


Upon the Execution of a Writ of In- On Inqairy ns 


Intereſt toe al- 


quiry, the ſury allowed the Plaintiff 1,4 en Bal- 
Intereſt, upon the Ballance "an Ac. P 


o ner Wile on 


count due to him, and the Court were rates and bills 
of Opinion, that Intereſt could not be“ Exchange. 
. atlow- 
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nge, 
e ſet 


Writ of Inquiry, 

If exceſhve Damages be given upon 
a Writ of Inquiry, the Court have in 
ſuch Caſe ſer aſide the Inquiry upon Pay- 
ment of Coſts, and ordered a new Writ 
of Inquiry to be executed. 2 Barnes, 


190. 


So likewiſe where no Damages are 
found, or where the Damages found 
are leſs than they ought to be. 1 Barnes, 
154. 2 Barnes, 354. Sed vide, ſee 
hereafter, Title Trial. 


A Writ of Inquiry may be executed 
before any Perſon, appointed by a De- 
putation under the Seal of the Sheriff's 
Office, but a verbal Deputation is not a 
ſufficient Deputation, but a Writ of In- 
quiry being executed before a Perſon de- 
puted for that Purpoſe by the Sub- ſhe- 
riff, the Inquiry and Inquiſition were 
ſet aſide by the Court, as being impro- 
perly executed, for that a Deputy can- 
not make a Deputy. But note, the 
Court will not ſet them aſide, if the De- 
fendant's Attorney appears and makes a 
Defence upon the Inquiry. 2 Barnes, 
187, 188. and 325. Vallis againſt Hume, 
Davis againſt Sky!lins, and Dixon againſt 
Goodman. 


A Motion was made to ſet aſide a 
Writ of Inquiry for two Cauſes ; one, 
that the Notice was ſerved on the Defen- 

dant 


381 


Inquiry ſet aſide 
on Payment of 
Coſts tor exceſ- 
five Damages. 


So for ſmall Da- 
mages or no Da» 
mages, 


A Deputation 
under the Scal of 
the Sheriff 's 
Office to execute 
an inquiry ſuffi- 
cient but not a 
verbal Deputati- 
on but a Writ of 
Inquiry executed 
by the Deputy of 
a Sub-ſheriff not 
good, unleſs a 
Defence be made 
on che Inquiry. , 


Two Objections 
to an Inquiſition 
on a Writ of In. 
quiry, one that 
it was ſer ved on 
the Defendant 
himſelf, and the 
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382 Miri of Inquiry. 


other, thar it dant himſelf, and not his Attorney; and 
tween ten and the other, that the Time appoint- 
ah age * ed by the Notice for executing the Writ 
Defendant's ma- Of Inquiry, was between the Hours of 
king a Detence. ten and five, and the Court declared 
that both theſe Objections were good, 
but were cured by a Defence having 
been made by an Attorney for the De- 


fendant on the Inquiry ; but the Inqui- 
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1 
1 ry was ſet aſide for exceſſive Damages. 
4. bid. 189, 190. 
.* 
Þ 3 eee e A Rule to ſhew Cauſe why an Inqui- 
TN. Indorſement ſition taken on a Writ of Inquiry of 
1 Sag cee pen Damages, was made abſolute, no Evi- 
33 Pleading is not CENCE of Plaintiff's Demand having been 
Fa bon then given to the Sheriff and Jury; Plaintiff 
1 urged that the Demand was by Pro- 
1 miſſory Note indorſed, ſet forth in the 
JS Declaration, which was admitted by not 
* 4 pleading, and the Damages found, were 
1 only the Amount of Principal and In- 
1 tereſt due on the Note; but the Court 
. held, that the Note indorſed ought to 
13 be produced, and the Note and Indorſe— 
Ke ment proved. 761d. 190. 192. 
$3 Rule made abe A Rule was made abſolute on the 
1 ting a Writ of Application of the Defendant, for the 
1 lee are Execution of a Writ of Inquiry of Da- 
1333 tho' no Affidavit mages before the Judge at the Aihzes, 
1335 pa though no Affidavit was produced to 
E554 | ſupport the Rule. Juries are returned 
1 in a much better Manner at the Ailizes 
FER than 
FI 
Th 
1 


: 2 1 
ATA. 
4 : 


pants \ RS 


Judgments. 


than uſually, for Writs of Inquiry; an 
improper Deputy is often appointed to 
repreſent the Sheriff, ſometimes Plain- 
tiff's Attorney; ſummary Juriſdictions 
are not to be encouraged. Defendant is 
in the Rank of an Eſquire, he deſires 
that the Writ may be executed in the 
Preſence of a judge, the extraordinary 
Coils whereof are like to fall on himſelf. 


Ibid. 193. 
The SherifFon the Execution of a Writ 


of Inquiry of Damages, admitted im- 


proper Evidence to be given by Defen- 
dant, whereby the Damages were let- 
ſened; the Court ordered the Inquiſiti- 
on to be ſet aſide, and gave Plain- 
tiff Leave to execute a new Writ of In- 
quiry. Bid. 254. See Amendment, Coſts, 
Damages, Judgment, Notice. 


Judgments. 


Laintiff having been ſtayed by a ſpe- 
cial Injunction out of Chancery 
(whereby he was reſtrained from ſign- 
ing Judgment) near twelve Months at- 


ter Rule to plead given, after the Injunc- 


tion was diffolved, ſigned Judgment, 
and the Court held it regular. Mid. 
158. 


On 


383 


Inquiſition ſet a- 
fide and Leave 
for Plaintiff to 
execute a new 
Writ of Inquiry, 
the Sheriff ha- 
ving admitted 
improper Evi- 
dence whereby 
Damages are leſ- 
ſened. 


Plaintiff may 
ſign Judgment 
where reſtrained 
by Injunction 
near 12 Menths 
aſter Rule to 
plead given 

vit hout a new 


Rule. 
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Judgment refu- 
ſed to be ſet aſide 
altho' there was 
Latin in the De- 
claration as it 
was fo in the 
Bond on which 
the Action was 
brought. 


udgment ſet a- 
ide after Inqui- 
executed one 
of the Defen- 
dants having no 
Not ice of Writ 
er Declaration. 


Judgment be- 
eauſe Defendant 
had pleaded Co- 
verture impro- 
perly ſet aſide. 


Judgments. 


On a Motion in Arreſt of Judgment, 
upon the late Act of Parliament, that all 
Proceedings at Law ſhould be in Eng- 
Tiſh, for that in an Action of Debt upon 
a Bond, the alias Di#t. was in the De- 
claration put in Latin, as in the Bond, 
the Court were of Opinion that the alias 
Die. if ſet out at all, muſt be ſet out in 
the ſame Language as in the Deed, and 
"_ otherwiſe be erroneous. id 
102. 


Judgment was ſigned againſt all the 
Defendants in a joint Action, though 
one of them never had Notice either of 
the Writ or Declaration; upon full De- 
bate this Judgment was ſet aſide, although 
it appeared that a Writ of Inquiry had 
been executed, but the Court faid, that 
the Judgment could never be good, as 
to that Defendant who was not ſerved, 
and therefore as it was joint, muſt be 
fet aſide as to all. bid. 171. 


An Action was brought againſt a Wo- 
man as unmarried, ſhe and her Huſ- 
band plead in the following Manner, 
viz. and S. H. and A. his Wife, vin. 
the ſaid A. G. and introduce the Plea 
with the Marriage, and then ſay, that 


the ſaid A. non Ajumpfit, Plaintiff ſign- 


ed judgment, as if there had been no 
Plea in the Cauſe, which was ſet aſide 
upon hearing Council on both Sides, 
Ibid. 171. 


De- 


Tudgments, 


Defendant moved in Arreſt of Judg- 
ment the laſt Day of the Term, but 
had no Affidavit of Notice of the Mo- 
tion: The Court made the common 
Rule to ſtay the Entry of final Judg- 
ment until Cauſe ſhewn, but declared 
that for the future, they would never 
make a Rule to ſtay upon Motion in 
Arreſt of Judgment the laſt Day of 
Term, without Notice. id. 172. 


385 


No Rule to ſtay 
upon a Motion 
in Arreſt of 
Jadgment the 
laſt Day of 
Term without 
Notice, 


Plaintiff's Attorney after Writ of Error Judgment ſhould 


brought, artfully delayed, ſigning his 
final Judgment until the Writ of Error 
was ſpent, and then brought an Action 
of Debt upon the Judgment ; the Court 
ordered Proceedings in the Action upon 
the Judgment to be ſtayed, and a new 
Writ cf Error to be brought at Plain- 
tiff's Attorney's Expence. Lid. 177. 


Defendant pleaded a Tender but 
brought no Money into Court, gave a 
Rule to reply, and for Want of a Re- 


be ſigned beiore 


Writ of Error 
ſpent. 


If Nen pro. be 
ſizned irregt: 2 
ly, Plaintitf 
may proceed to 


. . . . N ud gment. 
plication, ſigned a now Pros. Plaintiff pues 


looked upon the Plea as a Nullity, the 
Money not being brought into Court, 
and ſigned Judgment after the E Pros. 
obtained, and now moved to let aſide 
the Non pros. Defendant moved to {et 
aſide the Judgment, inſiſting that Plain- 
tiff could not regularly ſign Judgment, 
until the non Pros. was let aſide, but he 
Court after conſulting the Prothonota- 
ries who differed, were of Opinion that 


the n Pros, not being rightly obtained, 


\ Plain- 


* 
5 


+. 
WM. 
" $1.43] 
aan 
. 


: * 8 > 
oy x IS 9 = 
+ IL 4 
: = £ x 
3 * 7 
- P © J 28 — 
8 ' - Eng -— 3. — 
n 1 IR 
2 : * RIS 
- — 
= — —— 


— n . 2 ö 
0 — WEI . 83 
— * Y * g - y 


. 
* * 


12 
LEG e 
+ - >. 


1 
1 


—— 


r 


— 


5 
A 

2 r 
K 7 „ 
8 OY © 


A 
2 = + 
. 
* N a] Rd 


Sg WIRES x 8 
7 


* * 


I 
RN ATSC 


3 


„ 


n 
* 
3 
. 


* 2 mY «+ Þ 5 
„** 
= 5 


* — ; 
„ — 


4 
* 


4 
„ 
7 
T&F. 
1 
. 
1525 
i ** 
. 
y 
. 
1 


* 

* 

4 

x xy 
** 

0 

94 


a 


4 ©: 


8 FE 
« 5 3 


2 * ** 


8 e 


386 Judg ments. 
Plaintiff might proceed in the ſame Man- 
ner as he might have done, in Caſe ſuch 
non Pros. was not ſigned, and conſequent- 
ly the judgment is regular and muſt 
ſtand, and the non Pros. being irregular, 
muſt be ſet aſide. bid, 181. 


Defendant after After a Defendant had procured Time 


an Order to . . 
lead an iſfuable to plead, pleading an iſſuable Plea, he 
Plea, having pleaded a Tender as to Part and my 


pleaded a Pen Aſſumpſ. as to the Reſidue, Plaintiff 


der to Part, and . 
Nm Aſumppit to looked upon the Plea as a Vullity, and 


ON 
eee "ir egg ſigned Judgment, and the Court held 


ment and held the Plea to be a Nullity, and the Judg- 
1 ment regular. bid. 182, 


Judgment Nie A Motion being made in Arreſt of 


unc Deten- 
ant dying p-na- Judgment and debated, the Court ta- 
ing the Conſide- ing Time to conſider of it, Defendant 
ration of the . . Spe . L ; 
Court. died in the Interim, but in the following 
Term, the Court gave the Plaintiff 
Leave to enter Judgment, unc pro tunc, 
for that the Party muſt not ſuffer by 
the Court's taking Time to conſider. 


1bid. 1 86. 


judgment will Defendant prevailed to ſet aſide a re- 
not be ſet aſide . 

e ee e, gular Judgment on Payment of Coſts, 
Colts only, if and preſſed to be let in to plead a ſpecial 


ang ane pK Juſtification ; but Plaintiff having been 


Atſzes but on delayed an Aſſizes, the Court confined 


Defendant plead- 
ine an able the Defendant to plead the general Iſſue 


Plea, bid. 188. 195. 


Judg ments. | 
In an Action upon the Caſe on a © 
romiſſory Note, Defendant pleaded nil a Nullity. 
dbet ; Plaintiff looked upon the Plea as a 
Nullity and figned Judgment for want of 
a Plea, which the Court held to be regular. 


Lid. 189. 


So a Defendant pleaded by an Attor- 
ney of another Court, and Plaintiff look- 


ing upon the Plea as a Nullity, ſigned 


Judgment, and on Debate of Council, 
the Court held it regular. 461d. 194. 


Defendant bound to plead an ifſuable 
Plea, pleaded in Abatement, whereup6n 
the Plaintiff looking upon the Plea as a Nul- 
liiy ſigned Judgment, and upon Motion of 


the Defendant to ſet aſide the Judgment, 
the Court held it to be regular, and that 
the Plaintiff was not obliged to apply 
to the Court to ſet aſide the Plea. An 
iſuable Plea is a Plea in chief, upon 
which Plaintiff may take Iſſue. 2 Barnes, 
mo K 


judgment was ſigned as quickly as 
could be, and ſtrictly regular, but was 
ſet aſide on Payment of Coſts, and De- 
fendant had Leave to plead two Bonds, 
and plene Adminiſtravit, beſides. bid. 
OS... 


Where a Judgment is awarded, and 
that either Plaintiff or Defendant dies in 
the Vacation Time, before the Judg- 
ment is entered, it may notwithſtanding 
be entered as of the preceding Term: 


Vol. H. B b And 


387 
Nil debet to a 
romiſſory Note 


So Plea by an 
Attorney of a- 
nother Court. 


Whey Defendant 
was under an 
Order to plead 
an iſſuable Plea 
and pleaded in 
Abatement, 
Plainti:T ſigned 
Judgment, and 
it was held regu- 
lar, and that he 
was not obliged 
to apply to the 
Cour! to let aſide 
the Plea. 
Iuable Plea 
what, 5 


Judgment tho? 
regular tet aſide 
on payment of 
Coſts, and De- 
fendant at liberty 
to plead two 
Bonds and pleus 
Adminzſirawit. 


Death of either 
Plaintiff or De- 
fendant in the 
vacation after 
Judgment a- 
warded, it may 
b- entered as of 
ihe preceding 
Term, 
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Yudgments. 


And the Court ſaid that all Judgmeny 
muſt be taken to be pronounced in Term 
Time; and ſigning Judgment in the Va. 
cation following, though after the Death 
of the Party, is good by Relation, 
2 Barnes, 105. 108. cites Salk, 8) 
401. and 6 Mod. Oates againſt Mood. 
ward. | 


„ So where a Perſon gave a Warrant of 
entered upon a | : 
Warrant of At- Attorney to enter Judgment, and died 
t 7 ; "+ . „ - 
Dor? of Defen- in Vacation Time, before the Judgment 
dant in vacation- WAS entered, 3 was 
cone as oi the ſigned of the precedent Term, and the 
good. Court held that it was well ſigned, ac- 
cording to the Courſe of the Court, and 
relates to the Eſſoi' en Day of that Term; 
the Day of ſigning is material, only 
with Reſpect to the charging Lands 


Ibid. 20g. 
i in Term ine Sg where the Obligor dies in Term 
Term. Time, the Judgment may be entered as 
of that Term after his Death, as the 
Judgment in this Caſe allo relates to 
the Eſſoi'en Day, for the Court will ad- 
here to Fictions and Relations, when 
they tend to promote Juſtice. Hidem, 


213. 


Jain oder: Verdict for a Defendant on two Iſſues 
to be entre 2 a : : a 

for Plaintiff not- Joined, t guilty, and a Juſtiſication, b) 
withſtanding the the ſpecial Plea the Treſpaſs was con- 
Verdict againſt 

bim, che Plea feſſed; Judgment was ordered to be en- 
having contelled tered for the Plaintiff, notwithſtanding 
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the Treſpaſs, the Verdict; the Treſpaſs being con- 


ſeſſed by the ſpecial Plea. 
| 1 The 


gments 
Term 
the Va. 
Death 
elation, 
, 8). 
Wod- 


rant of 
d died 
gment 
nt was 
d the 
d, ac- 
t, and 
"erm ; 

only 
Ands, 


Term 
red as 
s the 
es co 
ad- 
when 
dem, 


[ues 
2 by 
con- 
en- 
ding 


Con- 


The 


The true Method is, not to ſtay the fies fuch Ver- 
Entry of the Judgment upon the Verdict mear is be en 
by Rule, but to enter the Verdict upon tered. 

Record, and then Judgment for the 
Plaintiff, u N obſtante veredicto. 2 Barnes, 


206. 


A Defendant an Infant, put in a pars Judgment ſigned 
for want of an 


Demurrer, without any Affidavit of the Ae on 


Infancy, Plaintiff looked upon it as a Parol Demurrer 
Nullity, and figned Judgment: The ok” 
Court held this to be no Plea, either in it not being re- 
Bar or Abatement, but properly a De- e. 
murrer, and that an Affidavit is not re- 

quiſite and the Judgment was ſet aſide. 

The Court faid, the Plaintiffs may re- 

ply full Age, if they think fit. Bid. 

206. 

A Defendant pleaded three Pleas by Are ances: 
Jeave of the Court, or two of which rai Pleas, and 
Iſſues were joined, on the third for want gen 4 Pan. 
of a Rejoinder, Plaintiff ſigned Juclg- tif oa cne, the 


SE other Pleas muſt 
ment, qirod recuperet, and took out Exe |. nie yevre 


ſcution: The Court held that after Plainif cau re- 


COVE 


Judgment on the third Plea (which was 
Nene Adminiftratit) the Iſſues oa the 
two other Pleas muſt he tried before 
Plaintiff can recover; that if Defendant 
prevailed in any of the Pleas, Plaintiff 
C1:d not recover; and a Rule was made 
let aſide the Judgment, and Execyti- 
91 With Coſts, bid. 211. 5 


* D-fendant having obtained an Order 4 Defendant un- 


RL, - : * der Order to 
n Fime to plead, pleading an iſſuable plead iduably. 
b 2 Plea, 
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Sl ind ef Plea, rejoining gratis, and taking Notices 
rejoining, ge- Trial, within Term pleaded according. 

Uk nd fore IV, and Plaintiff replied, and then De. 
ment and held fendant inſtead of rejoining, demurte 

3 meerly for Delay; Plaintiff not having 

Time to ſet down the Demurrer, to he 

argued within Term, ſigned Judgment, 

Defendant moved to ſet aſide the Judg: 

ment, and a Rule was made to ſhey 


Cauſe: Upon hearing Council on 
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i both Sides, the Court thought Ds 
133 tendant's Practice a meer Trick, and 
1 diſcharged the Rule. By rejoining gra 
Ji . t1s, is meant, rejoining without the 

N What ind common four Days Rule to rejoin. Dil 

0 To oe 

of | | 

5 — ARegular Jnds- In the Cafe of Randle againſt Mam 
FRY on Payment of and others, Hill. 20 Geo. 2. Judgment 

155 de an ill was ſigned for want of a Plea, but i 
1 | Plea without appearing to the Court, that Defendants 

Fo dant to the gene- ſèt UP a fair Defence, which they could 

855 ral Iſſue. not have the Benefit of, under the gene- 

Fu ral Iſſue, the Judgment which was k. 

3 gular, was ſet aſide on Payment of Colts, 

5 and pleading an iſſuable Plea, without 

FEY confining Defendants to the general l. 

Bod] ſue, which for the particular Reaſons 

PT offered in this Caſe, would ſigniſy no- 

mY thing. Bid. 214. 221. 298. 

OY Judgment ane judgment was figned for want of 4 

18 oh Inquiry tet aſide | S | > 

mY. pe ee Ple, and a Writ of Inquiry of Dama- 

1 Ae hutead of ges executed, and afterwards both Judg 


- Fa BY "1 
Hil. Term. ment and Inquiry were tet aſide on ful 


Debate, the Declaration being nog 
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to ſhey 
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zht De 
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. Dil. 


War 
dgment 

but it 
>ndants 
y could 
gene. 
/as fe- 
Coſts, 
vithout 
oral [f- 
eaſons 


ily no- 


- of 4 
Jama- 
Judg- 
n full 
titled 

of 


on Oath; but it was proved thit Pur o 
them confeſſed it. Council had on Behalf 


Jury. 
of Michaelmas, inſtead of Hillary Term, 
andCoſt to attend the Event of the Tri- 
al. Lid. 219. See Amendment, Bail, 
Ejefttment, Nonpros. Oyer, Pleadings. 


391 


Fury. 


NE of the Jury-men attended in Jury- man not 
Perſon according to a former Rule A, 


of Court, but had made no Affidavit in Charge againt 


. . him, but atend- 
Anſwer to the Charge againſt him: Per ing te be x-mi- 


Cur. he cannot be examined viva voce, ned Vg Here 
Rule o hew 


therefore let there be a Rule to ſhew © why he 
Cauſe why an Attachment ſhould not _—_ be 
iſſue againſt him. 1 Barnes, 21. 


An Attachment was ordered againC Attachment a- 
ainſt Jurors for 


Jurors for determining their Verdict, oy Ruſing Half. 


; : 3 : axle pence in a Hat 
hulling Half pence in a Hat; one of 5 


had diſcovered the Matter, and had dered to attend 


| ſworn it, the eleven others denie4 it Up- to be publickly 


f aUinvuilticd, 


of the Jurors, moved that Proceedings 
on Attachment might be ſtaid o Pay- 
ment of Coſts to both Parties, Without 
the Attendance of the Jurors in Court, 
and alledged that only one a the Jurors 
attended in the like Caſe of Parr and 
Srames : Per Cur. let the qurors all attend 


to be publickly admaiiſhed, that the 
Country may take Warning, Ibdem, 
26. 

B b 3 The 


392 Tury. 
ane : To Favors being divided in their Opi- 
do ths Jurors NIONS, determined their Verdict by caſt- 
2 e ing of Lots, and this Verdict was (et aſide 
Arreſt of Judg- upon full Debate, although the Defen 
as dant had before moved in Arreſt of 
Judgment, and the Motion ſtill depend. 
ing; but it appeared that this Matter of 
the Jurors caſting Lots, had been dil. 


Cloſed to the Defendant after the Moti. 
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= on in Arreſt of Judgment was made, 
vt . 8 In the Caſe of Cro/s againſt Sh/pwith, 
. move. for after 75 in. 16 Geo. 2. after a common Jury 
5  Lcommaten returned in Middleſex, and the Cauf: 
= þ made a Remanet by Conſent ; at the Sit- 
33 ting after laſt Term, Defendant moved 
[EH | for a ſpecial Jury, offering to take No- 
183 ice of Trial for the ſecond Sitting, with- 
1385 1: this Term, and obtained a Rule to 
5 15 i ſhw Cauſe, which was diſcharged : Per 
5 Cur. this has been done between Afh- 
1855 2e ald Aſſizes, but we cannot delay the 
1 Pläntit in this Caſe without Conſent; 
04 as Dath, or other Accidents may hap- 
7 ies PEN. 2 Barnes, 355. 376. | 
, SP omg 3 The Saericfs and Coroners of London 
551 an e being lrereſtzd in the Queſtion to be 
35 * tried, Plantiff's Council moved that 
Ty, exrpare tobe reed Jay Nat ſhew er ys 
7% EE 7 d not be ruck, 1 
ts returned by Elrors to be appointed by 
wy 9 the Court Ter Cry. the ſpecial Jury may 
. be moved, for of Tourſe, after Elizors 
. appointed. The firfte Rule was to ſhew 
1. a Caute 


4A 
41 
bo 
* 6 
0 
* 

4 ” 


8:4 a s 
24 


Juty. 393 
Cauſe, why it ſhould not be referred to 
the Prothonotary, to conſider of two 
fit Perſons to be Elizors, and to report, 
which Rule being made abſolute with- 
out Oppoſition, and the Prothonotary 
having accordingly named two Perſons ; 


tter of the next Rule was to ſhew Cauſe, why 
en dil: they ſhould not be appointed Elizors by 
Moti the Court, which Rule was alſo made 
made, abſolute without Oppoſition. idem, 
382. | 


Plaintiff ſued out a Venire facias, Motion fora ſpe- 
whereupon the common Panel was re- e! he For 
turned: This Writ and Return were and Return fü 
filed, and a Writ of Habeas corpus jur. 
was iſſued forth. Plaintiff afterwards 
obtained a Rule for a ſpecial Jury, as a 
Matter of Courſe, which Rule was diſ- 
charged; after the Venire facias and Re- 
turn filed, the Motion for a ſpecial Jury 


comes too late. bid. 385, 
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Wotices. 


Where no Pro T N all Cafes where Proceedings have 


ceedings for 12 
months, aTerm's ſtayed above twelve Months, whe- 


_—_— $5 ther as to Pleadings or Notices, a whole 
Proceedings can Term's Notice muſt be given before any 
be had, but this ; 

oO further Proceedings can be had in the 


to Motions to Cauſe. I Barnes, 205. 209. 225. 


end Proceedings. 2 Barnes, 242. But note, this Rule 


does not extend to Motions to end Pro- 
ceedings. 2 Barnes, 244. 


Notice of Inqui- Notice of che Execution of a Writ 

ry bad ifno Hour of Inquiry of Damages, was given for 

mentioned, : 
a particular Day, but no Hour was men- 
tioned, and on Debate, the Inquiry and 
Inquiſition were ſet aſide, although the 
Plaintiff ſwore that the Defendant after 
the Notice given, had declared he would 
make no Defence. 1 Barnes, 207. 


80 if at Ten or So Notice of the Execution of the 

as ſoon after as Writ of Inquiry at ten in the Forenoon, 

Sheriff could at- ; 

arty or as ſoon after as the Sheriff could at- 
tend, held bad, and the Inquiry ſet aſide 


on full Debate. hid. 210. 


so ifbetween ten So Notice of the Time of executing 

aad two, it muſt - : 

en b. ore tue an Inquiry, being between ten and two, 

Hour was held irregular, and the Inquiry and 
Inquiſition ſet aſide. The Court thought 
it too uncertain, and that the Time in 


the 


% F any T7 — 9 


Notices. 8 
the Notice ſhould be confined within two 
Hours at moſt. bid. 210. 213, 214. 


So where the Notice was to execute So if it does not 
the Writ of Inquiry of Damages, at —_— 
the Sheriff's Office at Northampton, for Houle. 
that it ſhould have been expreſſed in 
the Notice, at what Sign or whoſe Houſe 
the Sheriff's Office was kept ; nor will it 
avail to ſhew that ſuch Writs, have been 
executed at one particular Place in the 
Town, for ſeveral Years before. id. 


214. and 2 Barnes, 245. 


So where a Town was mentioned in Or ifit mentions 
a Town without 


the Notice, without ſaying in what adding the Coun- 
County. 1 Barnes, 219. ty. 


So where a Sign was mentioned in Or a Sign and 
the Notice, but no Town. 221. not the Town. 


But note, if in any of theſe Caſes Bot inanyofthe 
above Caſes, the 


the Defendant ſhall appear by his Coun- cert will not 


cil, or Attorney, and make Defence up- ft thelnquitition 


. . ſide if the De- 
on the Inquiry, the Court will not ſet fendane makes 


the Inquiſition aſide. 2 Barnes, 245. Detence. 


A Motion being made to ſet aſide an Notice of Inqui- 
Inquiry for Irregularity, Notice being ©. 3 
given to execute at eleven o' Clock, with- 12. 
out any other Hour: Court held it regu- 
lar it appearing by Affidavit, that it was 
executed before the Hour of twelve. 

Barnes, 221. 
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396 Notices. 


arm do bag And the Notice of executing a Writ 
Jage of Atze Of Inquiry before a Judge of Aſſize muſt 
to be general. be general, and not for a particular Day, 


or it will be void. 2 Barnes, 111. 


Sunday no Day And it is a ſettled Rule, that Sunday is 
Notes. not to be reckoned as a Day in Notices 
| in any Caſe. bid. 223. Nor is any 
Notice in any Caſe, to be ſerved on a 
Sunday, nor any Proceeding whatſoever 

to be had thereon. 2 Barnes, 245. 


Notice or Execn= Plaintiff's Attorney gave Notice of 


mung be tag the Execution of the Writ of Inquiry 


muſt be to At- : l « 
torney and not to the Defendant himſelf (and not to his 


Dekendant. Attorney) which was held bad Notice, 
and the Writ of Inquiry and Inquifiti- 
on thereupon, were ordered to be et 
aſide. Where a Party hath a known 
Attorney, all Notices muſt be given ts 
that Attorney, and not to the Party 
. himſelf. 1 Barnes, 219. 2 Barnes, 
240. 


Untefs Defen- But if the Party's Attorney cannot 
cant 5 AF be found, Notice may be ſerved on the 


cannot be found ; : 
and if neither Party himſelf, without Leave of the 


Attorney or Par- (* ; : . 
n fun, (duk for that Purpoſe; and where nei 


Notice may be ther Attorney nor Party can be found, 
poited.in lere the Court muſt be applied to, and will 


the court. order Notice in the Office to be good. 
; 2 Barnes, 242. | 


eee If Plaintiff gives Notice of Trial for 
Rules relating to 


the continuinz any of the Sittings in Term, and be 
of Notices not ready, he may coritinue his Notice 


Trial and In- fo 


| Gary. 


of 
ur 
) hi 
Ice, 
fiti- 
ſet 
Wn 
| to 
irty 
nes, 


Notices. 


to any further Sitting in Term, or to 
the Sitting after Term; ſo he may alſo 
continue his Notice of Inquiry, but in 
either Caſe, the following Rules are te 
be obſerved. 1 Barnes, 206. 213. 


That he ſhall not continue his No- 
tice of either Trial or Inquiry, 
more than once, that is he fhall 

give ſhort Notice but once. 
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That Continuance of Notice of In- 


quiry or Trial ſhall be ſerved two 
Days before. 8 


After Notice of Trial or Inquiry is 
countermanded, it cannot be con- 
tinued at the ſame Time. 


Where a Defendant brings a Cauſe to 
Trial by Proviſo, he is to give the ſame 
Notice of Trial to the Plaintiff, as the 
Plaintiff muſt have given, had the Tri- 
al been brought on by him. Bid. 


217. 


Defendant te 
give the ſame 
Notice of Trial 
by Proviſo as the 
Plaintiff muſt 
have dome. 


An Inquiſition taken upon a Writ of Same Notice ne- 


Scire Fiers Inguir. was tet aſide for 
want of due Notice of the Execution 
of the Writ, Council for Plaintiff in- 
ſiſted that Notice was not neceſſary, for 
if the Sheriff returns a Devaſtavit, De- 


ceſſary of execu- 
ting Scire Neri 
TInquir. as of an 
Inquiry of Da- 
mages. 


fendant may traverſe the Return: But 
per Cur. the tame Notice is requiſite as of 


executing a Writ of Inquiry of Dama- 


The 


ges. 2 Barnes, 237. 
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Common Day of 


Atizes on Men- 


day and counter- 


mand of Notice 
of Trial the Sa- 
turday beiore 
held Rn. 


On a regular 
countermand of 
Wotice of Trial 
the Defendant 
not entitled ro 
Coſts of a Wit- 
neſs ſummoned 
to attend. 


All Notices to be 
ſerved before 
nine at Night. 


. Coſts. 


ment, Award, Coſts, Judgment. 


Notices. 


The Commiffion Day of the Aſſizes, 
was Monday, and Notice of Trial was 
countermanded on Saturday next, be- 
fore; and it was determined on Debate, 
that the Notice was regularly counter- 
manded, although Sunday was the pany 
inen Day. bid. 


After Notice of Trial given and re- 
gularly countermanded Plaintiff obtain- 
ed a Rule to diſcontinue on Payment of 
After the Notice of Trial and 
before the countermand, a Witnels for 
Defendant who reſided in London ſet out 
for Zorꝶ Aſſizes, and the Queſtion was, 
whether the Expence of this Witneſs 
could be allowed Defendant in Coſts, 
and upon Debate of the Matter, the 
Court held, that as the Countermand 
was regular, Coſts for this Witneſs could 
not be allowed. Ibid. 241. 


And note, all Notices of Motions? 
Trial or Inquiry, and all Notices what- 
ſoever, muſt be ſerved before the Hour 
of nine o'Clock at Night, or they will 
not be good. bid. 246. See Amend- 


Oyer. 


Oyer. 


Efendant craved Oyer of an Inden- 

ture ſet out in the Plaintiff's De- 
claration, but refuſed to pay for the Co- 
py thereof, whereupon the Plaintiff ſign- 
ed Judgment, and on full Debate the 
Court held it regular. 1 Barnes, 157. 


The Defendant has the ſame Time 
to plead after the Declaration is verifi- 
ed by Oyer, as he had at the Time Oyer 
was demanded. bid. 158. 185. 


A Motion was made for Oyer of the 
Bond, whereon the Action was brought, 
upon an Affidavit that it was not for 
Delay, but in order to plead Payment 
agreeable to the Fact; but the Court 
refuſed to make any Rule, Oyer not 
having been demanded in proper Time, 
viz. before the Rule for pleading expir- 
ed. Ibid. 163. 234. and fee 2 Barnes, 
208. and 265. where the Court made 
the ſame Determination, as it was the 
eſtabliſhed Practice, though they thought 
it reaſonable, Oyer might be demanded 
any Time before Judgment. 


In the Caſe of Blackland againſt 
Burges, Mich 7 Geo. 2. it was the Opi- 
nion of ail the Judges, that in Caie De- 
tendant pleads with a Profert, and Cyer 


a> 
* 


Plaintiff may 
G6gn Judgment 
forNon-payment 
of Copy of In- 
dentures, of 
which Oyer was 


prayed, 


Defendant has 
the ſame Time 
to plead after 
Oyer given as 
he had when it 
was Demanded. 


Oyer demanded 
after Rule to 
plead out io 
late. 


If Defendant 
pieads with a 
Pretert, and Oy- 
er be dern«nded 
Peaintiff may 
ſiga Judgment 
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400 Oyer. 


except givenin be demanded, and not given in a rea- 
Time, to wit in ſonable Time, Plaintiff may fign his 
two Days, Judgment without applying to the Court 
to ſet aſide the Plea, it being eſteemed 
as no Plea, until verified by Oyer. 
1 Barnes, 168, 169. And note, in this 


Caſe, Oyer was demanded the 12th of 


November, being the Day the Plea was 


filed, and on the 14th in the Afternoon, 
judgment for want of Oyer was ſigned, 
lo that there were but two Days. 


Oyer not grant= Defendant pleaded a Tender ante diem 
ot of Records. FS 0; k 
impetracon. brev. original. Plaintiff in his 
Replication, fet forth an Original pur- 
chaſed before the Time of the Tender 
pleaded, Council for Defendant mov- 
ed for Oyer of the Original, but the 
Motion was denied The Court never 
make any Rules for Oyer of Originals, 
winch are Matters of Record. Ibidem, 

2.50. 
Where Och. In an Action of Debt on a Bond, De- 
ern inded De- . 
fendant is in i- fendant craved Oyer, and a Copy of 
tied to» Copy of the Bond and Condition, and had the 
Witneſſes fame, but without the Witneſſes Names, 
Names, @ or a Copy of an Agreement ſubſcribed 
| to the Condition; Plaintiff ſigned Judg- 
ment for want of a Plea, and Defendant 
moved to ſet the ſame aſide, inſiſting he 
was intitled to a more perfect Copy, 
with Witneſſes Names, Se. the Prac- 
tice was reported to be that Defendant 
was intitled to Over of no more than 
the Bond and Condition, and not the 
Wit- 


r 


Aſha iid LA 


yer. 
Witneſſes Names, Sc. but per Cur. 


that Practice is unreaſonable, and muſt 


be altered after a Profert of a Deed, it 


is conſidered as in Court, and it may 


be material for the Party's Defence to 
inſpect the ſame, and take a Copy of the 
whole, with Witneſſes Names, and all 
Memorandums ſubſcribed or indorſed 
which he has a Right to: Antiently the 
Witneſſes were Parties to the Deeds, 
and were incorporated with the Jury to 
try the Deed. Let the E be 
ſet aſide without Coſts; let Defendant 
have a compleat Oyer, and a Copy of 
the Deed, and Witneſſes, Sc. and plead 
an iſſuable Plea, 2 Barnes, 200. 


Defendant prayed Oyer and a Copy 
of the Letters-patent ſer forth in the 
Declaration with a Profert in Cur. and 
Plaintiff gave him Over and a Co- 
py, for which Copy Defendant paid, 
and afterwards did not make the Oyer 
Part of his Plea, but pleaded the gene- 
ral Iſſue; Plaintiff made up the Iſſue 
without Oyer; Defendant moved that the 
Oyer might be ſtruck out of the Iſſue, 
and upon hearing Council on both Sides, 
the Motion was denied. It was inſiſted 
by Council for the Plaintiff, that giving 
Oyer is the Act of the Court, and when 
ſet out, is Part of the Declaration; and 
it was alſo ſaid, that a Plaintiff may in 
his Replication ſet out the Bond, c. 
by Way of Oyer to help the Defect in 

the 
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Where Defen-. 
dant craves 07 
er, and has it 


but makes it na 


Part of bis Plea, 
Plaintiff may 
make up the [{- 
ſue with Oyet 
Sd. Dues. 


Plaintiff may in 
his Replication 
fet out the Bond, 
De. by way of 
Oyer to help the 
Defe ⁊ in the 
Declaratien. 
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402 Pleadings. 


the Declaration: Per Cur. Plaintiff may n 
by Replication pray an Inrolment in \ 
hec verba, but cannot make the Defen- p 
dant pray Oyer in his Plea upon Record c 
whether he will or no. Where Oyer is t 
prayed, Plaintiffs have a Right to make 
the Oyer Part of Defendants Plea. If 

no Oyer is prayed, an Inrolment is pro- 

per, if Oyer is prayed no Inrolment. 1 
The Pleadings are ſuppoſed to be ore ] 
tenus at the Bar, and a Record is to be 
made of what is done there. Ubid. 266. ; 
Authorities cited on this Motion. Plowd. 
491, 20 Hen. 7, 8. Dyer, 133. 187. 
Cro. Fac. 679. Stonehouſe againſt Read. | 
1 Lut. 680. Blewit againſt Appleby. | 
Co. Lit. 260. a. Brook tit-Record. aliter 
in Banco Regis, Mich. 19 Geo. 2. Sce 

Judgment, Pleadings. | 


Py 1 1 e 


Pleadings. 


eee, ee, F 1 E Defendant got Leave from 
ments, Ye. k | oy 
withdrawn and the Court on Motion of Council, 
Elbe 4aminjtra- to withdraw his Plea of Judgments and 
it admitted, | | SDN . 
Bonds, and plead plene adminiſtravi. 


1 Barnes, 234. 


7 Plea of Tender Defendant moved that he might have 
. not to be Witn- . . 
1 drawn and gene- Leave to withdraw his Plea of Tender 
8 
1 ral flue picaded and plead the general Iſſue, upon Pay- 
8 it Money be | r 
| _ brought inte men 


5 . 
BY Court. 
NI 


Pleadings. 
ment of Coſts, the Court denied the 
Motion, becauſe this Alteration of the 
plea would put the Plaintiff to an In- 
convenience, the Money pleaded to be 
tendered being brought into Court. 
1 Barnes, 235. | | 


Defendant had obtained an Order for An order for | 
Time to plead 


Time to plead, Pleading an iſſuable pleading an Ilu- 


Plea, c. and afterwards pleaded in Bar able Plea, will 


not hinder from 


to the Plaintiff's Action (which was up- pleading in Bar 
on ſimple Contract) a Judgment con- *f the Attionif 


there be no par- 


feſſed upon a Bond ſince the Order for ticular reſtraint 
Time to plead made. Plaintiff moved in the Order, 
to ſet aſide the Plea; but the Court, 

upon hearing Council on both Sides, 

were of Opinion, that as there was na 

particular Reſtraint in the Order, and as 

the Bond (whereupon the Judgment was 

confeſſed) might have been pleaded in 

Bar to this Action, the Plea muſt ſtand. 

(ltd. 


The Court were of Opinion that a Fleain Abate. 
Plea in Abatement, after the Rule for for pleading out 
Pleading is out, is a Nullity, and Plain- N. 


tif! may ſign his Judgment. Hidem, 


236. 


So Plea of a Tender without bring- So le of a | 
ing the Money into Court, is a Nullity. yo be io. 


lbid, 181. ney into Court; 


Vor. II. Ce 80 


403 


mY "IJ i Bren pn OSS 

> — 1 = 1 2 — 
8 l 5 2 * 
$4 « 5 


A - vs LY ” 
"© Hein Fe Bens was du» Br 
= — 22 — 
4 "« * — 
— —— 
2 
— 


3 - =—y 
* s * By * 
— — IND 2 — 
w * 
* _ -——_— = 
* 2 * . 


— — r 2 ys 


—— 


* - * — f »o 
* vv + = > I 
£ Ss — * 9 m4 - 
= 
* 


2 * r 3 2 a» "7p 
s A. — ba — "I * 5 o 9 5 
CC 
Tg _ 
— 


* = 
* — * a 
— 


als 


9 
. Se: 


— E-rs 


r 


»* * 
— 
n 


_ 


OE i 25 


x 2&Y 
cer « - Z A a 4 
A IX; * - — 
. err m_— 


= 
— 


— al 


e 


* 


3 . 8 
A Bo 
- eser 


: 3 & a © MA 
q - 4 
— e 3 — 


r 


. = 
— 

N 

— * 


3 
| 


4 "+ 
FP —— 


* mY 7 : 


4 
IRS a 
7 es 

„ 


* 
a. 


3 
e „ 
8 — 
OW. Sar Tor hah = 
— 8 = 


2 
Py. —— — 
e 


po 


122 


. 


* 
"gy K. 
N 


4 
&; 
EA 
HY 
*. 
&# 
57 
* i. 
8 


vm 
* 
4 
4 
wt 
S$ , 


* * 2 hf? 
7 IS 
— = = 
Ts 
- 


bY 
8 
K 


— — 5 
oF 7 89 


nn 


4; | EIT 


3 
N 

2 _ 

NE 

et A an a 


Sts 
YT 


OY a » ow 

<> 2 5 

"AC. ns + © 
PI: ot ent 
re ES DONE ITE 


* 
— 
8 


oy WT” 1 8 Ka D 

1 > — 2 
Pd . 1 1 — 6 # 

A 2 Sar? : = Ea. 
BI NE Bop oo ITE. 


404 | Pleadings; 


dende, Ne. So if nil debet be pleaded to a pro 
miſfary Note. * 1 Barnes, 189. 


Goif Flea e, 8 i the Plea be by an Attorney of 


Attorney of ano- 


ther Court. another Court, Did. 1 94. 


mr e 5 So after an Order for Time to plead, 
an. 5 tothe pleading an iſſuable Plea; a Plea of 
reſcue eferan Tender ds to Part, and non Aſumpſ. as 
to plead pleading to the Reſidue is a Nullity. bid. 182. 
* And if Judgment be figned, and the 

Benefit of an Aſſizes loſt, it ſhall be ſet 


aſide on Terms. bid. 185. 


e won of Defendant pleaded non Afſump/. infra 
on br <a ſex annos, and Plaintiff *. to ts 
5 non Aſ- Plea, the Matters in Queſtion, being 
Actions between Merchant and Mer- 

Chant, and Defendant thereupon moved 

o add to his former Plea a general nn 

Aſſumpſit, upon Payment of Coſts, which 


was denied. Ibid. 238. 248. 


Tender not to be 


leaded after After a Defendant had obtained an 

ime to plead. Order for Time to plead, pleading an 
iſſuable Plea, he pleaded a Tender, 

: which Plea was fet aſide as a Plea that 
could not be pleaded, after Time to 
plead obtained. bid. 246. 


Deferidant not After a general Demurrer, the Court 
admitted to 3 
withdraw a ge- ſeldom give the Defendant Leave to 


neral Demurrer withdraw it, and to plead to iſſue if the 
and plead to iſſue 5 a 
if Plaintiff hath Plaintiff hath been delayed of a Trial. 
loſt a Trial. Ibid 246 


Plain- 


ro- 


Pleadings. 

Plaintiff having regularly ſigned Judg- 
ment, Defendant obtained a Rule to ſet 
it aſide, on Payment of Coſts, pleading 
an iſſuable Plea, Sc. and afterwards 
pleaded the Statute of Limitations, which 
Plea on full Debate was ſet aſide. The 
Court never give Leave to plead this 
Plea, after a regular Judgment ſigned. 
Ibid. 183. | FE es | 


And note, where a Defendant after 
Judgment gets Leave to plead, plead- 
ing to iſſue, he is bound to plead the 
general Iſſue, unleſs in Cafe of a fair 
and honeſt Defence, where a: Juſtifica- 
tion is abſolutely neceſſary, Lid. 


Where there are more Counts in a 
Declaration than are neceſlary, the Court 
on Motion, will ſtrike. out ſuch as ſhall 
appear to be unneceſſary. idem, 242. 
257. 


Upon hearing Council on both Sides, 
three Declarations in Aſſault, Battery and 
falſe Impriſonment were ordered to be 
reduced into one, they appearing upon 
the Declaration to be all for one and 
the ſame Fact, and in each of the three, 
Plaintiff declaring againſt one of the 
Defendants for an Aſſault firm cum the 
other two. Ibid. 252. 


So three Declarations being for one 
and the fame Battery were ordered to be 
reduced into one, whereupon Plaintiff's 

Cc 2 Coun- 


405 
The court never 
give leave to 
Plead theStatute 
of limitations, 
after a regular 
Judgment ſign- 
ed. 


Defendant muſt 
plead the gene- 
ral Iſſue, unleſ 
in caſe of an ho- 
neſt Defence. 


Court will ſtrike 
out unncceſſary 
Counts in a 
Declaration. 


Three Declara- 
tions in Aſſault, 
Sc. againlt three 
reduced into one. 


Ibidem and Coſts 
denied to the 
Plaintiff. 
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406 | Pleadings. 
Council prayed Coſts, but it was denied 
by the Court. id. 253. 


But one Dach- Two Actions were brought againſt the 
and another for Defendant, one for an Aſſault and Bat- 
coking Plaintiffs tery, and the other in Treſpaſs for tak- 
not . OE” | D 
united, ing away Plaintiff's Goods. Defendant 
moved that the two Declarations might 
be reduced into one, being for one and 
the ſame Treſpaſs, but on full Debate 
it was reftiſed per Cur. where there may 
be ſeveral Pleas, Actions onght not to 


be joined. bid. 
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Afdavitto truh An Attorney ſwore to the Truth of 
of Plea in Abate- the Plea in Abatement : And the Quel- 


ITY ment by Attor- 
. ney ſufficient, tion was, Whether the Defendant ſhould 
wh. not have made Oath himſelf, per Cur: 


n 


probable Cauſe is ſhewn, which is all re- 
quired by the Statute; Rule to ſhew 
Cauſe why the Plea fhould not be ſet aſide, 
diſcharged, bid. 257. 
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a On a Certiwrari After a Certiorari returned, whereby 
20 > Sinner Amy u the Proceedings in an inferior Court of 
. iſſue, Plaintiff Record were removed into this Court, 
: lu woo: mea 4 the Queſtion was, whether or no Plain- 
[hee | tiff ſhould declare de novo, it appearing 
F234 by the Return, that the Parties were at 
3 Iſſue in the Court below, held that 
ö Plaintiff muſt declare de novo, Ibidem, 


1 258. 
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Pleadings, 


In Cauſes in the Paper on Points re- 
ſerved, Plaintiff's Council is to begin 
the Argument. 1 Barnes, 109. 


An. iſſuable Plea is a Plea in chief, 
upon which the Plaintiff may take Iſſue. 
2 Barnes, 200. | 


After an Amendment of a Declara- 
tion, a Defendant has Liberty to plead 
de novo, that is he may do ſo, if he has 
Occaſion, or thinks proper, but he is 
not obliged to vary his firſt Defence. 
Lid. 218. 291. 


In an Action of Treſpaſs againſt ſe- 
veral Defendants, the Court on hearing 
Council on both Sides, gave one of 
the Defendants Leave to withdraw 
the general Iſſue pleaded by Miſtake 
and join with the other Defendants, 
in pleading a ſpecial Juſtification on Pay- 
ment of Coſts. 73d. 270, 


Rule for the Plaintiff to ſhew Cauſe, 
why Defendant ſhould not withdraw his 
Plea of Tender, and plead the general 
Iſſue, and pay Money into Court, upon 
the common Rule was diſcharged, The 
Court will permit Defendant to with- 
draw a ſpecial Plea and plead the gene- 
ral Iſſue, but after Plea pleaded, cannot 
give him Leave to bring Money into 
Court without Plaintiff's Conſent. bid. 
275. But ſee the ſame Book. 297. E. 


Contra, 
Cc 3 In 


407 


On Points re- 
ſerved, Plaintiff's 
Council begin 
the Arguments, 


Iſſuable Plea _ 
what. 


After an Amend- 
ment of a Decla- 
ration, Defen- 

dant may plead 
de nous; but not 
obliged to do fo, 
or to vary his firſt 
Defence. 


Leave to with- 
draw the genera] 
Iſſue, and plead 
ſpecial Juſtifica- 
tion on payment 
of Colts, 


If Leave will be 
given to with- 
draw Plea of 
Tender, plead 
general Iſſue and 
pay Money into 
Court upon the 
Common Rule. 
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In Covenant 
general perfor- 
mance of Cove- 
nants not an iſ- 
ſuable Plea un- 
der an Order 
and ſet aſide. 


Declaration 
amended after 
Demurrer, and 
new Rule to 
plead in a ſubſe- 
quent Term, 
Plaintiff to make 
his Declaration 
as of that Term, 
or Defendant at 
liberty to Plead 
a Tender as of 
the former 


Term. 


2 fr. Stat. 6. 


Ann. ch. I O. 


Liberum Tene- 
mentum and a 
Juſtification not 
allowed to be 
Pleaded together 


being inconſiſt- 


ent. 


Pleadings. 


In an Action of Covenant broken, 


Defendant obtained an Order for Time tg 
plead, pleading an iſſuable Plea, and tak. 
ing ſhort Notice of Trial, and pleaded a 
general Performance of: Covenants not 
ſigned by Council, which was held t0 


» no iſſuable Plea, and ſet aſide. 1b1;4 
_ I wes 


The Defendant demurred to an in- 
ſufficient Declaration as of Hillary Term 
Plaintiff thereupon got an Order to a. 
mend his Declaration on Payment of 
Coſts, and in the Eaſter Term after, 
gave a new Rule to plead ; Defendant 
moved for Leave to plead a Tender as 
of Hillary Term, or that Plaintiff might 
make his Declaration as of Fafter Term 
and Rule to ſhew Cauſe, was on De- 
bate of Council made abſolute. bid. 
291. | 


* 


Some Special Caſes relating to double Pleads, 


ing on the Statute, * 4 and 5 Ann. 
ch. 16. and in what Caſes they ſhall and 
ſhall not be allowed. 


N an Action of Treſpaſs for entering 
Plaintiff's Cloſe and pulling down a 

a Weir, Defendant moved to plead dou- 
ble, viz. Liberum Tenementum, and a 
Juſtification of pulling down the Weir 
as a Nuiſance, and a Rule Mi was ob- 
| tained, 


Pleadings. 409 


tained, which was afterwards on hear- 
ing Council on both Sides diſcharged by 
the Court, the Matters prayed to be 
pleaded being inconſiſtent. 1 Barnes, 


233. 
. . Bo not Guilt 
In an Action brought againſt an Inn- and Accord * 


keeper, for detaining two Horſes of the Satisfaction be- 
Plaintiff's Property, Defendant's Coun- . es: 
cil moved to plead double, viz. not 
ovilty, and an Accord and Satigfaction, 
which he would have compared to on 
Aſſumpfit & non Aſſumpfit infra ſex annos, 
Plaintiff's Council oppoſed the Moti- 
on. The Court denied to make any 
Rule, the Matters prayed to be pleaded 
being contradictory. Ibidem, 234. 
So the Motion to plead nl debet and So Nil deber and 
nil babuit in tenementis, refuſed, the lat- aementis as the 


latter may be 


ter may be given in Evidence upon the n ay. 
former. Didem. dence. 

The Defendant is proper to move Neentant may 
for Liberty to plead double Matter, at double Matter 
any Time before Judgment is ſigned by 1.07 me 
Default, for Want of a Plea. 1bidem, by detauls, 


233. 


After the Defendant had obtained an Defendant may 
Order for Time to plead, pleading an again 
iſſuable Plea, he moved by his Council plead an iſſuable 
to plead doubly, and the Court after 
conterring with the Judges of the other 
Courts, gave the Defendant Leave to 
plead doubly, pleading iſſuable Pleas, 
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410 Pleadings. 


and taking ſhort Notice of Trial. 1 
247. 


But after theDe- But after Defendant had pleaded - 


54 —_ == Aſſumpfit infra ſex annos, moved to add 
ov 3 —_ he al to the Plea non Afſumpfit, generally, but 
Ks, by. the Court ſaid, that after a Defendant 
Wee. ; hath pleaded a ſingle Plea, he cannot 
Lk have Leave to plead doubly. Ubidem, 
YE. 248. 
175 Xn cut. e In Treſpaſs, non cul. & Liberum tene- 
55 denied the latter nentum, were denied being contradic- 
EY Ns ot tory. Where the Locus in quo is aſcer- 
1 what Catesit is tained by the Declaration (as it was in 
1 necellaty.. this Caſe) Liberum tenementum is no 
8 Plea: It is only neceſlary where the 
* Treſpaſs is laid generally, to put Plain: 
. tiff to make a new Aſhgnment ; then 
. no Affidavit was produced to verify that 
3 Defendant's Caſe required both Pleas for 
5 his Defence. bid. 277. 
[xy In Treſpaſs not On a Motion without an Affidavit to 
Bing” guilty and a Li- . . 
* gence without plead not guilty and a Licenſe, to an Ac- 
; . aud une. tion of Treſpaſs, the Court declared 
1 adavit is or is not that where the Pleas are contradictory, 
1 pecellary. Defendant ſhould make appear by Aft- 
1 davit, that it is neceſſary for his De- 
| oy, fence to inſiſt upon both, if the Treſpaſs 
1 be by Cattle, the Nature of the Caſe 
1 is ſufficient, an Affidavit is not neceſſary, 
3335 becauſe the Matter may be without the 
. Party's Knowledge, if by the Party him: 
WM ſelf, he muſt move upon Affidavit. Bid. 
3 5 | | | 
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Pleadings. 411 
Rule obtained upon Affidavit to ſhew 0 

Cauſe, why Defendant ſhould not plead u cul. & A. 

three Pleas, non cul. ſon Aſault. De- , a v. 

meſne, & Molliter manus impoſuit, made - 

abſolute to plead the firſt and laſt, re- 

ecting the ſecond, the Caſe made by the 

Affidavit, not making it neceſſary for 

Defendant's Defence to plead the ſecond, 


Lid. 279. 


So Rule made abſolute on Affidavit 80 z» fa 
& ne uagies Exe- 


of Service to plead non eft factum & ne e. 
ungues Executor. bid. 279. 


A Rule was made to ſhew Cauſe why $o ple Almini 
ſiravit, and a ſet- 


Defendant who was an Executor ſhould off without AM 


not plead doubly, viz. a ſpecial plene avit by an Ex- 


Adminiſtravit, and a Set-off without an . 
Affidavit, and no Cauſe being ſhewn, _ 
the Rule was made ablolute. Jbidem, 
272. | 


So in an Action of Trover, the De- 8. guilty and 
: a general Releaſ 
fendant had Leave to plead not guilty, abe ite 


and a general Releaſe, and the Court ence between a 
general and par- 


declared that they had been too nice in Fenrren ane ry bh 


the Conſtruction of the Act of Parlia- pleading doubly, 
ment for pleading doubly, which is ge- vaten on OMer- 


neral and. a remedial Law ; that theſe Statute. 


| Pleas are not abſolutely contradictory, 


and the Releate being general and not 
particular, it could not be given in 
Evidence under the Plea not guilty, 
lbidem. | 
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So non Aſſumpfit | 


& plene Admini- 


 Fravit without 


an Affidavit. 


So xe un que Ex- 
ecutor, & plene 
Adminiſiravit. 


Ibidem. 


Pleadings, 


Leave to plead non Afſumpſit & plene Ad. 
miniſtravit without an Affidavit; and the 
Court ſaid, that pleading doubly is a 
Privilege Defendants are in itled to by 
Act of Parliament. That the Court 
give Leave to plead non Aſſumꝑſit & non 
Aſſumpfit infra ſex annos, without an 
Affidavit, and that is a Caſe more with- 
in the Party's Knowledge than a plene 
Adminiſtravit; and that if either gf the 
Pleas are falſe, Coſts are given by the 
Statute. Hid. 273. | 


So Rule made abſolute for Liberty for 
Defendant to plead ne unques Executor, 
& plene Adminiftrauvit, no Cauſe being 
mewn. Pa. 275. 


So upon Debate, where Defendant 


was ſued as Executor de ſon tort, for it 


might be dangerous for him to rely on 
the firſt Plea, not knowing whether the 
Act he had done made him Executor or 


not, if he had done wrong, he made 


So mn cul, fin 
Aſſault Demeſne 
& molliter manu 
Impeſuit in Treſ- 
pats. 


Se not guilty and 
a Juſtification in 
an Action tor 


Words. 


Satisfaction. bid. 286. 


So Rule made to plead three Pleas to 
an Action of Treſpaſs, viz. non Cul. 
Son Aſſault, Demeſne, and Molliter Ma- 
nus Impoſuit. Ibid. 285. 


So in an Action for Words, Rule 
made abſolute for Defendant to plead 


not guilty, aud a Juſtification as to the 


Truth of the Words, which imported 
| that 


So the Defendant an Executor had 


OP Par ps I ST aa > 


Pleadings. 


that Plaintiff was perjured in an Affida- 
vit he had made; and the Court ſaid if 
the Words are true, a Deſendant may 
be trapped by imagining that he may 
give the Truth of the Words in Evi- 
dence on the general Iſſue. That there 
are none other Pleas in Actions for 
Words, but theſe two, and if the Rule 
be denied, the Court muſt determine 
Actions for Words to be out of the Sta- 
tute for pleading doubly. „bid. 285. 
207. | | | 


So in an Action of Treſpaſs, Defen- 80 in an A Ge 


. f Treſpaſe. 
dant had Leave to plead two Pleas, viz, 


not guilty, and a Juſtification. idem, 
286 | 


But the Court would not give the De- ae 3 6A 


fendant Leave to plead not guilty and A fuſed as contra- 
Tender, as the Pleas are contradictory, Gy. 

the former denies, the latter admits. 

Ibid. 291. : | 


But a Defendant was admitted to plead _ wor oft fockun: 
non eſt fattum & dureſs, theſe Pleas are 2 
not contradictory; one is a general, admitted. 
the other a ſpecial non eft factum. Ibid. 


292. 

So to plead a Tender of Money to $a Tender ts 
the firſt Count in the Plaintiff's Decla- pw rt 
ration, and non Aſſummgſ. to the Reſidue. Reſidue. 
461d. 296. 


And 
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414 Service of Proceſs, &c. 


All double Flew And note, that in all Caſes, unleſs 
admitted unleſs ; . 
ablolutely frivo- the Pleas are abſolutely contradiQtory, 
3 or prima facie appear to be frivolous, the 
? Court on Motion will not conſider whe- 
ther they are material or not, as Plain- 
tiff's may demur: And at firſt, the 
Courts of Law were too nice in their 
Conſtruction of the Statute for pleading 
doubly, which as has been ſaid before, 
is a general and remedial Law. bid. 


272. 292. See Amendment, Bail, Cots, 


Demurrer, Judgment, Oyer, Trial, Le. 


nus. | 


Proceſs and Rules, Service 
theres and Writs. 


Original Rule to 
be ſhewn at the 


ER Cur. to make a perfect Service 
Time of Service, 


of a Rule, the original Rule muſt 
be ſworn to have been fhewn to the Par-. 
ty, at the Time of ſerving the Party. 
x Barnes, 289, bis. 
mec kate The Court having made a Rule that 
ferve the Houſe the Defendant's late Attorney ſhould 
of a Party who ſhew Cauſe why he did not pay Money 
where thereis to the Plaintiff, received of the Defen- 
to ben Cage dant for that Purpoſe, Sc. afterwards 
why he ſhoudd Council for the Plaintiff moved upon an 
if the Rule be“ Affidavit of the Attorney's concealing 
not for an At- himfelf that Service of the Rule at his 
Fon Houſe, may be good Service, per Cur. 


the 


r * 


4 
4 
| 


Aw 


F 
* 
, = 
* 0 => > 
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Service of Proceſs, &c. 415 


the Rule not being for an Attachment, 


CT: 


doth not require perſonal Service, bd. Be 
290. : i 
A Motion was made by Council on * E En. . 
Behalf of the Plaintiff, for an Attach- for the Sheriff ta =—_ | 
3041 if . bring in the De- 8 
ment againſt the Sheriff of Lincoln, for 3 «| 
not bringing the Defendant's Body into good on the Et 
Court, according to a peremptory Rule, V=4cr-iheritt, h 4 | 
the Service was by delivering the origi- _—_ 
hal Rule to the Under-ſherifft, Court 17 
made a Rule to ſhew Caule. bd. 293. 


A Motion by Council on Behalf of Service of Pro. 
the Defendant to ſtay Proceedings, no dg atnoney's | : 
Attorney's Name being put to the Copy Name to the 
of the Proceſs ſerved upon the Defen- 
dant, but the Motion was denied ; the 
Court faid the Plaintiff was not in Fault, 


but the Attorney. 4bid. 295. 


A Capias ad reſpondendum was directed Writ tefted in 
to the Sheriff (ſingular) of London, teſted eee 
February 13th, which was the Day after ſtayed. | 
the preceding Term: Council for the 
Defendant moved to quaſh it, alledging 
that Defendant had no other Remedy 
to take Advantage thereof, becauſe he 
cannot have Oyer of the Writ, nor will 
it appear upon the Record, in Cale of a 
Writ of Error: The Court made a Rule 
to ſhew Cauſe, which was afterwards on 
Debate made abſolute, that the Writ 
bearing tele in Vacation was void. 


Didem. 
So 
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: So where the 
Teſte was the 


Service of Proceſs, &c. 
So where the zee was in the ninth," 


ninth infteadof Inſtead of the tenth Year of the Reign 


the tenth of the 


King. 


Proceedings not 
to be ftayed tho 
no Attorney's 
Name to the 


Writ. 


Proceſs ſerved 
before the Date 
of it, held to 
be irregular, 
and Proceedings 


ſtayed. 


Sheriff muſt Re- 


turn Writs 


though made to 
Plaintiff 's own 


Bailiff, 


Motion to quaſh 
non Omittas Capi- 
as ad reſponden- 
dum for that it 
recited a Man- 
date by the She- 
riff to the Bai- 
liff of a Liberty, 
without naming 


denied to make any Rule. 


of the King. bid. 299. | 


Council for the Defendant, moved to 
ſtay Proceedings, becauſe no Attorney's 
Name was ſet to the Writ, but the Court 
Ibidem, 
296. 


Proceſs was ſerved June 16th, dated 
the 26th, and upon Debate it was held 
to be irregular, and the Proceedings 


ſtayed. lid. 298. 


Rule upon a late Sheriff to ſhew Cauſe 
why he ſhould not return ſeveral Writs 
of Fiert facias & wenditioni exponas, 
Council for the Sheriff ſhewed for Cauſe, 
that all the Warrants on theſe Writs 
were granted- to ſpecial Bailiffs of Plain- 
tiff's Nomination, and that Indemnities 
to the Sheriff were indorſed on all the 
Writs, and ſigned by Plaintiff and his 
Attorney: Per cur. the Rule muſt be 
abſolute, the Indemnities are neceſſary, 
becauſe the Plaintiff may call for Re- 
turns, though Warrants were made to 
his own Bailitts. 1b7d. 202. 


Rule to ſhew Cauſe way a Writ of 
non omittas Capias ad reſpoudendum, ſhould 
not be quaſhed, was diſcharged ; the 
Objection to the Writ was, that it re- 
cited a Mandate to have been iſſued forth 


by 


Service of Proceſs, &c. 417 
by the Sheriff to the Bailiff of a Liberty it but leaving a 


[ . g Blank for it. 
without naming what Liberty, but leav- Objection good, 
ing a Blank for the ſame, the Court held aa ad 
the Objection to be valid, and that the put in. © 
proper Way to take Advantage of the 
Defect is by Motion, but it appearing 
that Bail had been put in to the Writ be- 
fore a Judge, the Court ſaid, the Ob- , 


jection came too late. 2 Barnes, 332. 


The Iflues returned upon an alias Di/- tes on Dit. 
tringas againſt a privileged Perſon, be- pins G. bee 
ing 405. a Motion was made to increaſe increaſed. 
Ils on a pluries Diſtringas to a good 
Sum producing an Affidavit that the Debt 
was 1321. The Court ſaid their Prac- 
tice had theretofore been to double the 
Iſſues from Time to Time, and not far- 
ther to increaſe them, but that the Courts 
of King's-Bench and Exchequer having 
done more, inconformable to the Prac- 
tice of the other Courts, Iflues were or- 
dered to be returned on the pluries Di/- 
tringas to 200. and it became the Prac- 
tice afterwards, to increaſe the Iſſues on 
Diſtringas's to a five Fold Proportion. 


Did. 334. 337, 338, 339, 340, 341. 


Objections were made by Council on Copy of Process 
Behalf of the Defendant, that no Writ | *? aaa, 
was ſued out, and that the Copy of a Service by Be- 
pretended Writ was delivered to the OY 3 
Defendant incloſed in a Letter, but it taking out the 
appearing that the Writ had been ſigned ©? 
by the Filazer before ferved, and the 
Delivery of the Copy, made Service by 

Defen- 
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418 Reſcous. 


Defendant's opening the Cover, and 

ES taking out the Copy, there being no Oc- 
hew the original Ca ſion to ſhew the original Writ at the 
bc 49-0 . Time of Service; the Court on full De- 
we en derbe. hate, diſcharged the Rule they had made, 
to ſhew Cauſe why Proceedings ſhould 


not be ſtayed. Ibid. 340. 


Rule on Sheriff An Under-ſheriff having ſhut himſelf 


Ten feed. up fo that he could not be perſonally 
ſerved with a Rule to return a Cyp1as ad 
reſpondendum, the Court made a Rule 
that leaving a Copy at this Houſe ſhouid 
be good Service. /b:d. 31. See Bail, 
Zjeciment, Judgment, Notice, &c. 


Reſcous. 


Refer returned Al Neſcous was returned by the She- 


not traverſable, 


220 If Reſco X riff of ex, and an Attachment 
are taken they having iſſued, and Defendant being ta- 
inte Con usb ken thereupon, Defendant entered into 
bred. a Recognizance for his Appearance, 
to be examined upon Interrogatories : 

The Court were of Opinion, that a Re/- 

cous returned by the Sheriff, is not a 

Matter traveriable, but amounts to 

a Conviction, and the Party taken 

upon an Attachment, founded upon 

a Reſcous returned is not proper to 

enter into Recognizance to be exa- 

mined upon Interrogatories, ſuch At- 

tachment 


nm -@nrn, PA Popes 


—_— A — . ar? r guns 


„ 


„„ 0 „ „„ 


Sheriffs. 


tachment being in the Nature of a Ca- 
pias pro fine, to bring the Party into 
Court to be fined, and therefore dif- 
charged the Recognizance as; irregularly 
taken. 1 Barnes, 307. 


It was determined that a Reſcous is a 
bad Return upon a Hieri facias, for the 
Sheriff may in this Caſe raiſe the pe 
Comitatus, and therefore cannot return 
a Reſcous. Ibid. 307. 


An Attachment having iſſued againſt 
the Defendant upon a Refcous returned, 
the Court ordered the Fine to be ſuſ- 
pended, till after the Trial of an Acti- 
on to be brought againſt the Sheriff for 
a falſe Return, and in the mean Time 
permitted Defendant to eriter into Re- 
cognizance with Sureties ; and the Party 
on whom the Reſcous was returned, hav- 
ing accordingly brought an Action a- 
gainſt the Sheriff and obtained a Ver- 
dict, upon Motion of Council, and on 
produeing the Poſtea, the Recognizance 
was diſcharged. JUbid. 308. 


Sheriffs. 


HE Queſtion was whether a Rule 


to bring in Defendant's Body after 


(epi corpus returned by the Sherift of. 


Chejhire ought to be diicharged, or not, 


Vor. II. D d | it 


Reſcous a bad 
Return on a Hie 
Facial. 


Raſcous taken 
permitted to en- 
ter into a Recog- 
nizance to try an 
Action of falſe 
Return againſt 
Sheriff. 


And on a Ver- 
dict ſor the 
Flaintiif in the 
Action the Re- 
cogntzance dits 
charged, 


Rule to bring in 
Body ſhall be 
diſcharged, if 
Deſendant hath 
cont belt in 
„ane ſinee 
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8 Sheriffs. 


it having been ſuggeſted in Behalf of 
the Sheriff, that Defendant was in Cuſ. 
tody, and had remained in Gaol ever 
{ſince the Arreſt, but the Fact appeared 
_ otherwiſe, Defendant had been ſuffer- 
ed to eſcape: Per Cur. had the Sheriff 
ſhewn Defendant to be in actual Cuſto- 
dy, the Rule ought to be diſcharged, 
but as there is an Eſcape, the Rule ſhould 
be obeyed, otherwiſe an Attachment 
muſt be granted : By Conſent, Debt 
and Coſts to be paid in a Month, with 
five Pounds for Coſts of the Motion, 


1 Barnes, 27. 234. 


8 A Motion was made on Behalf of a 
wards Sheriff to diſcharge Proceedings againſt 


but afterwards 


become Inſufbei- him upon Circymſtances, 2g. the Ball 


8 
in good Bal. to the Sheriff was good when the Defen- 


in good Bail. 
dant was arreſted, the Sheriff was o- 
bliged to take Bail under the Statute of 
Hen. 6. but the Bail fince were become 
inſufficient; but the Court denied the 
Motion, but enlarged the Rule to bring 
in the Defendant's Body three Days tur- 
ther. bid. 80. 
On Rule for She- Rule for the Sheriffs of Middleſex to 
DO bring in the Body within fix Days, which 
and he negle&t- the Sheriff did not, Plaintiff moved for 
Mut i un. an Attachment, and the Court made a 
= ay ma rw Rule to ſhew Cauſe: The Sheriffs ſhew- 
ment Sheriff to Ed for Cauſe that Bail was put in, and 
pay Colts, juſtified and produced the Rute for that 
. Purpoſe, but it appearing that they had 
not juſtified before the Plaintiff's Appli- 
cation 


— 


. 


Trial. | 321 


ration to the Court for the Attachment, 
the Court ordered that on -Payment of 
Coſts, the Rule ſhould be diſcharged. 
hid. and 2 Barnes, 78. 
A Writ of falſe Judgment was deli- 8 
vered to the Under-ſheriff but no Mo- unless Sheriffs 


Fees are paid, 


ney was tendered or paid for the Return; ue Po; 


for Want whereof, the Sheriff took no a Writ de Er. 


Notice of the Writ of falſe Judgment, di. 
but executed a Writ de executione Judicii, 

upon hearing Council on both Sides, the 

Sheriff 's Proceedings were held to be re- 

gular, but the Court ſaid, the Defendant 

(if he thought proper) might ſtill pro- 

ceed upon his Writ of falſe Judgment. 
Barnes, 135. 

Upon a Point reſerved by Lord Chief An Afvenment 
Juſtice at M/ prius, in an Action brought an Under-heriff 
againſt the Sheriff of Lancaſhzre for an I ert, s 
Eſcape, it was held: Per Cur. that an good without In- 
Aſſignment of Prifoners by an Under- ** 
ſheriff to the ſucceeding High-ſheriff 
(though not by Indenture) is a good 
Aſſignment. Lid. 259. See Contempts, 

Bail, Inquiry, Priſoners, Proceſs, and 
Rules, Sc. 


Trial 6 


3 wr bringing on the Cauſe by Defendant mui 


. * a ive fourt 
| Proviſo, gave the Plaintiff who Pays xorice & 
lived above forty Miles from London, "rial where | 

Dd - but Plaintiff ought; 
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granted, the 
Strength of the 
Evidence being 
with the De- 
fendant. 


— — 


— — 


Trial. 
but eight Days Notice of 'Trial, and the 
Plaintiff not appearing was nonſuited, 


but this Nonſuit was afterwards ſet aſide 
on full Debate, although the Plaintiff 


had not appeared on the Trial, for the 


Defendant was obliged to give the ſame 
Notice of Trial as required from the 
Plaintiff, which in this Caſe is fourteen 
Days, and not having done fo, the No- 
tice was irregular and mult be looked 
upon as no Notice at all. 1 Barnes, 


217. 


Council on Behalf of the Defendant 
moved to ſet aſide a Verdict upon Affida- 
vit that ſome material Witneſſes for him 
abſented themſelves, and at the ſame 
Time prayed theJuſtice's Certificate, ſug- 
geſting that the Verdict was contrary to 
Evidence ; the Court rejected the Wit- 
neſſes abſenting as immaterial, but the 
Chief Juſtice having certified what paſ- 
ſed upon the Trial, and that he was of 
Opinion, the Strength of the Evidence 
was with the Defendant ; the Court or- 
dered a new Trial upon Payment of 
Coſts. Mid. 322. | 


Where 


* Sed queer. if this was to be a Practice, if it 
might not be a Means of rendering this valuable 
Part of our Conſtitution but of little Signification, 


and if the Jury ought not to be conſidered as good, 


and as proper Judges of the Weight or Strength 
of the Evidence, as the Court, or as they are of 
the Fact itfelf : Where a Verdict is contrary to 
Evidence it is another Matter. 


w os 


do WT. SI. * 4 N O00 


Trial. 


Where Matter of Title is the Diſ- 
pute, and the Defendant obtains a 
Verdict, a new Trial is always denied, 
unleſs where the Crown or the Revenue 
is concerned. bid. 323. 


Where the Cauſe was tried at the 
Aſſizes, before the Judge of another 
Court, and that an Application is made 
in this Court for a new Trial, an Affida- 
vit of what paſſed at the Trial, muſt be 
produced, as a necefiary Foundation for 
the Motion, 2 Barnes, 352. 


Upon ſhewing Cauſe againſt a Rule 
for putting off a Trial, it was objected 


to the Affidavit ex parte defendentis, that 


it was made by a third Perſon and not 
by the Party himſelf; but this was over- 
ruled by the Court. There may be 
many Cafes where a third Perſon can 
{wear another to be a material Witneſs, 
and the Defendant himſelf cannot: As 
where a Factor ſells Goods for his Prin- 
cipal, and employs a Porter to deliver 
them, the Factor knows the Porter to 
be a material Witneſs, but the Princi- 
pal does not, Sc. The Court took ano- 
ther Objection to the Affidavit, which 
runs thus, * That A. B. and C. D. are 
* material Witneſſes for Defendant in this 
„ Cauſe, without whoſe Evidence, Defen- 
* dant cannot ſafely proceed to Trial, as 
* Defendant is adviſed and verily be- 
lie ves.“ The Belief ſeems to go thro 
the whole, as well to A. B. and C. D. 

Dd 3 being 


323 
Where Title is 
in Diſpute and 
Verdict for De- 
tendant, no new 
Trial unleſs the 
Revenue be 
concerned. 


Where Trial be- 
fore Judge of one 
Court on Moti- 
on tor a new one 
before Judge of 
another Court, 
there mult be an 
Affidavit of what 
paiſed on the 
Trial. 


Affidavit for put- 
ting off a Trial 
for want of a 
material Wit- 
neſs, may be 
made by a third 
Per ſon. 


Ard what is re- 
uired to be ſet 
orth by the Affi - 

davit. | 
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being material Witneſſes, as to the o- 
ther neceſſary Part of the Affidavit (that 
is) that the Party cannot ſafely make 
Defence without their Teſtimony, though 
the former Part, that is A. B. and C. D. 
being material Witneſſes, ought to be 
poſitively ſworn, Belief as to it, is not 
ſufficient ; bur as to the latter Part it is: 
Theſe two Requiſites ought not to be 
coupled, but disjoined : The Court en- 
larged the Rule that the Affidavit might 
be amended, which being done, a Rule 
was made to put off the Trial. 2 Barnes, 


353, 354. 


es Dos 6 The Sheriff on the Execution of a 
grant a new Tri- WW T1: of Inquiry of Damages, admitted 
52 wellwhen improper Evidence to be given by the 
leſs, as where Defendant, whereby the Damages were 


as where 


theyre greater leſſened, the Court ordered the Inquiſt- 
tobe, 7 8" tion to be ſet aſide, and gave Plaintiff 
Leave to execute a new Writ of Inqui- 
ry; and the Court ſaid, a Notion had 
prevailed, that where Damages are ex- 
ceſſive, a new Trial, Sc. may be grant- 
ed, but not where Damages are leſs than 
they ought to be, but that there is as 
muck Reafon for a new Trial, Ge. in 
one Caſe, as the other. bid. 253. Sed 
eie Poft. Page 367. ſame» Book, the 
Caſe of Ruſſell againſt Ball, where it 1s 
ſaid, that the Court will not fet aſide a 
Verdict for too fmall Damages, but 
Anne les net Where a Demand is certain, as by a Pro- 
againft Jurors for Miflary Note, but not where the Da- 


too final Dan mages are uncertain, as on a quantum 
nie rut 


mages. 


Trial. 325 
neruit, &c. and in this laſt Caſe it was 

ſaid, that an Attaint will not lie againſt 

for too ſmall Damages. ; 


A Point was reſerved at Ny prius; How the Rule of 
and the Rule was taken thus, If the eee 
t * Opinion of the Court be for Plaintiff, a Tante Sent 
&* the Poſtea to be delivered to him, if on o the Court. 

* for Defendant, Plaintiff was to pay 

« the Coſts of a Nonſuit,“ the Court 

declared the Form of the Rule to be 

wrong, it ought to be, if the Opinion 

be for the Defendant, that the Verdict 

be entered for him ex afſen/u Juratorum: 

This Method of reſerving Points of 
Law, came in Lieu of a ſpecial Ver- 
dict, and ought to make a final Deter- 

mination on each Side in all Caſes, ex- 

cept Ejectment, where the Party may 
begin again at his Pleaſure, 2 Barnes, 


359. 


An Action was brought by Plaintiff & Point relerred 
as Indorſee of a Promiſſary Note, and on ena Promiſ- 
on Trial, the Note was produced indorſ- {7 Nete, het 
ed by the Drawer, but not ſuperſcribed : pay the Con- 
And the Queſtion on the Point reſerved „ = 
was, whether or no after the Objection Name indorſc 
taken, the Indorſement to Plaintiff could Su, 
be ſupplied in Court. Held per Cur. 
that the Words pay the Contents, &c. 
may be put or ſet over the Name in- 
dorſed, in Court; the Property is tranſ- 
ferred by the Indorſement, and where 
the Indorſement appears to be ſuper- 
icribed, the Court never inquire when 
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Trial. 


the Superſcription was written; this De. 
termination 1s in favour of Juſtice, Ho- 
neſty and Trade, and the Practice was 
ſettled by Peagelly, Lord Raymond, and 
Lord Hardwick, at Niſi prins. A Re- 
leaſe to make a Man a Witneſs (which 
is a ſtronger Caie than this) is conſtantly 
ſuffered to be executed in Court; no 
Inconvenience will arife by this Practice 
in Cale of a Set-off, where an indorſed 
Note is ſet off by a Defendant, againft 
a Plantff's Demand, it muſt be proved 
that the FAITE of the Indorſor, was 
written before the Plea pleaded : Rule 
that the Poſtea be delivered to the Plain. 
tiff. 2 Barnes, 361, 362. 


x; 
Be x 


Whenever a At an Aſſizes a Verdict was taken for 
i cor oe tg Defendant, and a Point referved by 
of the Court, the Rule for the Opinion of the Court, 
ag: mul = the Rule of NM ifs Prius was made a Rule 
Plaintiff. of Court on the Motion of Plaintiff's 
Council, which Rule the Court diſcharg- 
ed as new and unprecedented, whenever 
a Fein is reſerve <, the Verdict maſt als 


vays be for the Plaintiff. bd. 366. 


On a View what The Court were of Opinion, that on 
ne Gr Regs, a View, the Shen. ers may ſnew Marks, 
e e Boundaries, Sc. to enlighten the View- 
ers, and may lay to th em, theſe are the 

Places Winch on the Trial we ſhall a- 

dapt our Evidence to, but to produce 

M antient Man to the Viewers, and he 

O acquaint them that he had known the 

Place many Tears, and then to give an 


* 
>» 4 


Trial. 327 
Account of the Boundaries would be N 
improper, as it would be giving Evi- 
dence before the Trial. 2 Barnes, 370. 


Where ſeveral Iſſues are joined, if up- I 
on the Trial enough is found on any of enough be found 
5 on any, for the 

them, for the Court to give Judgment cue 5 
upon, although as to one of the Iſſues Judgment upon, 
; 1 ES. no Ven re factas 

no Proof be gone into, nor any Verdict e each te 

found relating to it, yet no LYenire factas ith. 


de novo ought to be awarded. Hbidem, 


377. 


An Action being brought on a penal New Trial never 
Statute, and Defendant having obtained Ss on penal Sta- 
a Verdict, which being contrary to Evi- tutes where Ver- 

l dict is found for 
dence, and the judge before whom the pefengaut. 
Cauſe was tried, having ſo certified it, 
the Plaintiff moved for a new Trial, but 
the Court refuſed it, as no Inftance could 
be fhewn, where in an Action on a pe- 
nal Statute, in which a Verdict was found 
for Defendant, a new Trial had ever 


been granted. bid. 3 84. 


On Motion to put off a Trial, the On Motion te 


8 t off 
Court ſuffered Affdavits to be read, ta- Trial, 1 


ken before a Vice-conſul abroad: Such taken before a 


Vice-conſul, a- 


Affidavits are conſtantly received and broad ſuffered te 


read at the Council Board: It is not be read. 
caſonable to expect that ſuck Sort of 
Aaffidavits ſhould be taken before Per- 

ſons appointed Commiſſioners. {bidem, 

384. See (C, Venue, Verdi. 


Venue. 
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5 328 Venue. ” 
4 Venus. 

1 Aﬀdavit to, A Ffidavit to change a Venue was pen- 
$484 bit be that the ned, that the Promiſes in the De- 
1 Cauſe of Action, Claration (if any ſuch were made) in 

: Sc. (if any be) y 

I Co . . 
"BJ did ariſe, and Suſſex and not in London, &c. held in- 
3 | Rh _ ing ſufficient and not agreeable to the com- 
bites: | elaration, Sc. mon Form; which is that the Plain- 
FAY were mace.  tiff's Caule of Action (if any ſuch he 
mY | hath) did ariſe, Sc. 1 Barnes, 336. 
1 —— And the Affidavit muſt be poſitive, 
* 1 t 5 6 . . - 
LM ae Knowledge and Belief will not be ſuffi 
5 cient. Sid. 338. 
F Z . 
1: Afidavit of one Affidavit of one Defendant where 
{5 2KY | oe * there are two, or more, will be ſuffi— 
+ OY * . 5 : 
#3 298 cient to found a Motion on, to change 
15 008 the Venue. Ibid. 343. 
338 N 

N 225 
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Venue reſuſed to A Motion was made to change the Ve- 


be Cen te uu, from Yorkſhire into the City of York, 


the City, oe but denied Per Cyr. fo to change the 
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93 ee Jene from London into Kent, the adja- 
uy No 1 i : e 2 
. one. cent County, upon Affidavit that the 


4 Cauſe of Action accrned within the City 
N | of Canterbury. 2 Barnes, 386, 387. 
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the Venue may 


1 or may not be Changed in all Actions in their Nature 

Nis ch ed . ; . I 
8 1 tranſitory, except in Cafes of Privilegę, 

3 Specialty, Promiſſary Note, or Bill of 


Exchange. Iii. 290, 391. 
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And note, the Venue is never changed 
in Actions of Scandalum Mag natum. 
i Barnes, 343. 
Action of Covenant on Deed for Non. Rivicd in Ace 
payment of Rent for Lands in Kent laid on Deed for 
in Middleſex, Motion to change the Ve- Non-payment of 
nue denied: If local Defendant will 
have Ad vantage; if tranſitory, the Ve- 
nue cannot be changed, the Action be- 


ing on a Specialty. 2 Barnes, 390. 


6 After Mot ion to 
Defendant after a Rule to ſhew Cauſe {hange the Hate 


why the Venue ſhould not be changed, but before Rule 


. . de abſolut 
and before it was made abſolute, put in Defendant by 
a Plea: The Court held that this Plea Miſtske put in 


Plea, held no 


by Inadvertence is no Waiver of the Waiver of the. 
Rule, gave Defendants Leave to with- Rake. 


draw the Plea on Payment of Coſts, and 


made the Rule abſolute to change the 
Venue. Ibid. 392. See Amendment, Fu- 


ny, Trial. 


Perdift. 


F a Verdict be right in Part, the Verdis right in 
. . » - Part not to be 
Court will not ſet it aſide, although it ſet age, though 


ſhould be contrary to Evidence. 1 Barnes, „ 
9 317,318. 383. 
Nor will the Court ſet aſide a Verdict Nor in Caſe of 


Variance in the 


for an immaterial Variance in any of the proceedings un- 
Proceedings, but if the Variance appear del it be mate» 
: to riak 


Verdict. 329 
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330 Verdi. 


to the Court to be really material, they c 
will ſet aſide the Verdict: For ſeveral 
Inſtances, where the Court have ſet a- 
ſide Verdict for Variance, as being ma. 
terial, and where they have refuſed it 
as immaterial. See 1 Barnes, 3 31,3 


334. 347, 348. 351. 2 Barnes, 375. 


But if Variance But note, that in all theſe Caſes, it 


he material, if 


„ win Mes nj. Oy, FIT Pm 2 


eee appears that the Defendant made no De-. 
des Def. ; « 
en the Tria, fence upon the Trial, but relied on the 


On mY Variance to ſet aſide the Verdict. And 
dict aſdde. in the Caſe of Grave againſt Cliſſe, Eaſ- 
ter, 12, Geo. 2. bid 331. the Court 
refuſed to ſet aſide a Verdict, though 
there was a material Variance in the 
Proceedings, it aprearing that the De- 


* fendant's Council at the Trial, had ob- 
ae jected to the Evidence given in Point of» 
$M Law (which the Court ſaid was making 
* a Defence) though he did not croſs exa- 
; We mine, 

F 
5 8 | | 
35 Aﬀidavit el. A Motion was made on Behalf of the 
7285 fing their toling Plaintiff, to ſet aſide a Verdict, on Affi. 
IE Pile, for dle, davit that two of the Jury had confeſſed, 
9 Verdict not ff that the Jurors diffęring in Opinion, a- 
3 5 Ges it wan ie Bree to be determined by huſling Half. 
; 15 <A made by ſome of DENCE in a Hat, and if the major Part 
| yy gk Fort Fj came up Heads, the Verdict was to be 
n n for Deſendants, but this not appearing 
8 e upon the Oath of any of the ſurors, the 
| 9 Ms Court ordered the Entry of final Judg- 
5 ent to he ſtayed for a few Days, to 
kf give Plaintiff an Opportunity of pro- 
172 wee. 
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Veadict. 


curing Affidavits from ſome of the Ju- 
rors, but they being fearful to make 
Affidavits to accuſe themſelves, and the 
plaintiff's Council citing a Caſe in Salk, 
645. Dent againſt the Hundred of Hert- 


ford, the Court enlarged the Time on 


hearing Council on both Sides, until the 
following Term, but where any of the 
Jury make ſuch an Affidavit, the Court 
will ſet aſide the Verdict, Ihidem, 320. 


325. 


In the Caſe of Lord St. John againſt 
Abbot, Mich. 9 Geo. 2. ſome of the Ju- 
ry for ſome Time left their Fellows, 
but returned to them again, and 
afterwards brought in a Verdict for 
the Plaintiff; on this, Council for the 
Defendant inſiſted that the Verdict might 
be ſet aſide, but the Court was of Opi- 
nion that this was a Miſbehaviour in the 
Jury, for which they were finable, but 
not a ſufficient Cauſe to ſet aſide the 
Verdict, Plaintiff not being in Fault. 


lbid. 324, 325. 


And in the ſame Caſe the Court de- 
clared that if the Jury had eat and 
drank at their own Expences, that 1s a 
Miſbehaviour for which they are finable, 
but their Verdict muſt ſtand ; though it 
is otherwiſe, if they had cat or drank 


at the Expence of either Party. Lid. 


After Motion in Arreſt of Judgment, 
and pending the Conſideration of the 
Court, 


33k 


Verdict not to be 
ſet aſide, though 
ſome of the jury 
left the reſt fer 
ſome Time. 


So though they 
eat and drink, 
unleſs at the Ex- 
pence of either 
Party. 


After Motion in 
Arreſt of ſudg- 
ment, Party 
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332 Herdect. 
may move to ſet Court, it being diſcloſed to the Deſen- 


aſide Verdict on | 

new Matter dant by two of the Jurors, that they 

bin be b. and their Fellows being divided in Opi- 

ert Motion. nion, had determined their Verdict by 
caſting Lots; Defendant moved to ſet 
aſide the Verdict upon an Affidavit of 
the Fact made by the two Jurors; and 
upon hearing Council on both Sides, 
the Queſtion was, whether after a Mo- 
tion in Arreſt of Judgment, Defendant 
in this Caſe could move to ſet aſide the 
Verdict, and the Lord Chiefyuſtice, 
Mr. Juſtice Denton, and Mr. Juſtice 
Comyns were of Opinion, that though 
the Motion ſeemed out of Time by 
the general Rule of Practice, yet as it 
is founded upon a Matter diſcloſed to 
the Defendant, after the Motion in Ar. 
reſt of Judgment, and is made before 
Judgment pronounced, the Court muſt 
receive it; and the Fact as to the Jurors 
determining by Chance, being undiſ- 
puted, the Verdict was ſet aſide. (Mr. 
Juſtice Forteſcue contra.) Ibidem, 325, 


320. 


Otherwiſe tobe But fit was afterwards determined in 
moved in the another Caſe in the ſaid Court, that no 
four Days allow- : 0 | ; 

ed for moving in Motion for a new Trial ſhould be re- 


Arrelt of Judg-. ceived after the four Days allowed for 


88 moving in Arreſt of Judgment, but 
where the Foundation of the Motion 
was a Fact not diſcloſed to the Party, till 
after that Time. Lid. 328. 
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V. erdict. 


One Perſon having anſwered to ano- 


333 


Verdict fet aſide 


one Perſon hav- 


ther's Name, was ſworn as a Juror, and ing anſwered to 


the Miſtake not diſcovered until after 


another's Name 
and been ſworn 


the Trial, Defendant moved to ſet aſide as a Jurer. 


the Vesdict as null and void, the Trial 
not having been by twelve, but by ele- 
ven Jurors only ; it was urged for Plain- 
ff that Defendant ought to have chal- 
lenged the Juror who anſwered to ano- 
ther's Name, that after recording the 
Verdict, no Averment could be ad- 
mitted againſt the Record; that the 
Place of Abode of the Perſon who was 
ſworn on the Jury, was different from 
his to whoſe Name he anſwered, which 
would have been good Matter of Chal- 
lenge, and if Defendant could aver a- 
gainſt the Record, yet the Defect is cur- 
ed by the Statute * 32 Hen. 8. ch. 30. 
but the Court declared that by the Sta- 
tute, | 3 Geo. 2. all the twelve Jurors 
ought to be drawn out of the Box, that 
the Name of him who anſwered for ano- 
ther, was never put into the Box; that 
the Court were not bound by the Re- 


that it was not Matter of Challenge, nor 
the Defect cured by the ſaid Statute, 
32 Hen. 8. and ſet aſide the Verdict. 
2 Barnes, 362, 363. 366. 


The Plaintiff having proceeded to 
Trial notwithſtanding the Defendant had 


given him Notice that his Replication 
4 Was 


mM 33 Hen. 8. Seſſ. 2. ch. 3. Is. 
T 9 Geo. 2. ch. 3. I. 


that there had been no Trial, 


Verdict ſet afide 
Plaintiff pro- 
ceeding to Trial 
alter Notice of 
His Neplation, 
being bad by 
Defendant who 
made no De- 
teac. 
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334 Verdict. 
was bad, and having obtained a Ver- 
dict without Defence, the ſame on Mo. 


tion of Defendant's Council, and on De- 
bate was ſet aſide. bid. 369. 


Verdi& ſet aide In Ejectment the Fenire facias was a- 

mers warded by Miſtake, returnable on the 

Day ſubſequent Morrom of the Aſcenſim, inſtead of 
to the Aſſizes. : | a 

eight Days of the Purification ; the De- 

fendant, though his Witneſſes, attended 

made no Defence on the Trial, but con- 

feſſed Leaſe, Entry, and Ouiter, and 

ſuffered Plaintiff to take a Verdict, re- 

lying on the Miſtake in awarding the 

Venire at a Day ſubſequent to the Aſſi- 

zes, until after which Return, and De- 

fault by Jurors, there could be no Nj 

prius; theJury Proceſs was made returna- 

ble at the proper Days, the Court held 

the Variance material, and ſet the Ver- 

dict aſide on Payment of Coſts. Wd, 


375. See Damages, Trial. 
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TO THE 


TWO VOLUMES. 


A. 


| CTIONS not to abate by De- 
Abatement. A miſe of the King or Promotion ta 
V. I 


Dignities. V. I. p. 8. —— Of Abatement by the 
Death of Parties, V. II. p. 272 to 280. By 
Reaſon of Marriage or Coverture. 16:4. 280 to 
283. By the Plaintiff's Delay in proceeding a 
Year and a Day, and the Proceedings to bring the 


Cauſe again into Court. Jbid. 283. 391. See 


Verdict, Judgment. 


Account. Againſt whom, either by the common Law 


or Statute Law this Action lies. —— The Method of 
proceeding on this Action from it's Commencement, 
to the final Judgment, the Duty of the Auditors, 
with ſome ſpecial Matters of Practice and Law, 
and the ſeveral Statutes relating to this Action. 


V. II. p. 258 to 271. 5 


A Chon. What Actions may or may not be brought in the 


Exchequer, and of Actions in gencral.-—Who may, 
or who may not bring them—and how they are to 
be brought in various Caſes — with the ſeveral Sta- 
tutes relative thereto, and to the Limitation and A- 
batement thereof. V. 1. p. 1. to 14. Acti- 
ons on Bonds to perform Covenants, and the Pro- 
ceedings thereon. 1c to 103. Actions on 
Bonds and Specialties againft Heirs and Deviſces of 
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Lands in Fee-ſimple, and the Proceedings, 1037 
104, Iog. = | 


Adminiſtr ators, When they may or may not be 


arreſted, V. I p. 17, 18. -— The Proceedings 
againft them on a Devaſtavit, V. II. p. 11z to 118, 
When to pay Colts, V. II, p. 190 to 198, 
. and 201 to 204. See Cos. | 
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Affidavit, In what Caſes neceſſary — What to con- 


Ei + — 
3 — An 
— o# 


115 tain Inſtructions for drawing, ſwearing and 
14 filing them in all Caſes, V. II. p. 182 to 187.— 
1 The Proceedings on taking Affidavits by Commiſ- 


ſioners in the Country, purſuant to the Statute, and 
the Statute, 186, 187. —— Affidavits of Service of 
Proceſs in E:g/aad, or other Places abroad, how to 
be, 187, 188. V. II. p. 327. —— Quakers not to 
make Affidavit, but to affirm, and the Affirmation, 
„ #58, 189. - V.-IL:..p.. 317. See Bail 
Inquiry, Fudgments, Pleadings, Trial, Venue. 


Amendment and Jeofail. Lade ron 


for Amendment at common Law —— The ſeveral 
Statutes of Jeofail, and to what Proceedings they 
do and do not extend, and the chief Intent there- 
of — And of amending Declarations, and all 
other Pleadings and Proceedings from the Action to 
the Judgment, V. I. p. 349 to the End, and V. II. 
p: 318 to 323. See Cofis, Declarations, Plead- 
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| ings. 

10 Ae * * . . 

1 PPEATANCE. The ſeveral Ways of appearing to the 
Le | Proceſs of Capias Quominus, where Bail is re- 
* . quired, and the Proceedings thereon, V. I. p. 50 

„ to 55. And alſo to the common Law Subpæ- 


ha, 69 to 76. See Cap. Quo. and Subpena. 


Arbitrament and Award, win. — 


; 
2 The Proceedings as well under the Statute as other- 
wiſe, 


A ſhort N DEX, S. 337 


wiſe, from the entering into the Submiſſion to a Re- 
ference to the final Award, or Umpirage, with the 
Duty of the Arbitrators and Umpire, with the Prac- 
tice of the Court and ſeveral Rules of Law relating 
to Arbitrament, Award and Umpirage, V. II. p. 
284 to 301, and 322 to 325, —— dee Cofts. 


Arr eſt. What Perſons may or may not be arreſted, V. I. 


p. 14 to 20. — The Manner of making Arreſts, 
20, 21. the Time and Place, 21 to 24. Some 
Rules of Law and ſeveral Statutes relative thereto. 
23 to 25. | 


Arreſt of Judgment. i wa Time de 


Motion is to be made — When the Time ſhall be 
enlarged The Cauſes of Arreſt of Judgment 


And in what Caſes the Motion ſhall be allowed, 


and when refuſed, with the Practice and Proceedings 
in arreſting Judgments, V. I. p. 210. 287 to 294, 
348. V. II. p. 385. See Judgment, Verdict. 


Attachment for Non-appear- 


ance, See Proceſs of Contempt. 


Attachments for Contempts and 


Miſdemenours, s Cur: 


Attachment of Privilege, au de 


Proceedings thereon, V. I. p. 14, 24, 27, 07, 68. 
See Attornies, &c. 


Attachment to the Purſuivant 


Againſt Sheriffs for not returning ene Proceſs, V. 
J. p. 29 to 41. 
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A ſhort IN D E X, &c. 


Attornies, Officers of the Court, 


and Solicitor 8. Of the Office and 


Buſineſs of an Attorney, public and private; ſome 
Statutes relating to the Duty and Conduct of At. 
tornies, and other Officers of the Court, and Soli. 
Citors, and ſome Proceedings and Rules of the Court 
relating thereto, V. II. p. 225 to 229. 


Of admitting Perſons to act as Attornies, and 
the Qualifications neceſſary, bid. 227, 228 to 235, 


327. 


Who may appear by Attorney, Pay” in what Ca- 
ſes, Jbid. 235 to 239. | 


Of retaining an Attorney, what ſhall be an Ap. 
* pearance, and therein of the Warrant of Attorney, 


Bid. 239 to 243. 


The Power of an Attorney, when appointed, and 
the Regularity of his Proceedings. bid. 242, 243, 


244, 320. 


Of the Determination of his Power, and therein 
of diſmiſſing or changing him, bid, 244 to 246. 


Of the Privilege which an Attorney hath, and 
how he is to ſue and be ſued When they may be 
arreſted, and why not to give Bail, V. I. p. 17, 56. 
V. II. p. 246 to 25 2, 327, 330. 


Of his Fees and Diſburſements, and the Remedy 
for the Recovery of them, V. II. p. 252 to 256, 


325 to 331. 


Of Offences, Miſbehaviour and Neglects, for 
which Attornies and Officers of the Court are pu- 
niſhable, and therein of the Form of the Proceed- 
ings againſt them, Ibid. 255 to 258, 320, 327. 
See Bail, &c. Cofts, Notices, Privileged Perſons, 
Proceſs, Venue, 


. Audit 


ein 


Writ 


A ſhort IN E X, Sc. 339 


Audita Querela. i „u, c this un ies 


and where it will not lie 
whom 
Practice and Proceedings thereon ———— And how t 


For whom and againſt 
From what Court it iſſues And => 


Judgment is to be, if for the Party who brings t 
and how if againſt him, V. I. p. 329. 
V. II. p. 171 to 178, 278. See Execution. 


Aver ment, what — General and 3 — 


what Caſes uſed in Pleading, and for what Purpoſes, 
V.I. p. 138, 139. 


B. 


Bail-bond. Of the Bail-bond given to the Sheriff bi an 


Arreſt, and the Rules and Proceedings thereon 
His Duty as to taking Bail and of the Aſſign- 
ment of the Bail-bond, and the Rules aud Proceed- 
ings thereon. V. I. p. 28 and 40 to 46. V. II. p. 
331 to 339. 


Bail and Bail de adjucatis Job 


VE ad. Of common Bail, and alſo of a 
Bail or Bail de aqjucatis ſolwend.— Who are to 


give Bail and who are exempt from giving Bail —— 


In what Caſcs Bail is or is not required And 
the Rules and Proceedings in giving ſpecial Bail, as 
well on the Part of the Plaintiff as of the Detendant, 
V. I. p. 51 to 67, and V. II. p. 331 to 339. 
Bail at the Aſſizes before Commiſiioners, V. I. p. 
61 to 67. See Error, Juagment, Scire facias. 


Bail or Manucaptors, ro Remedy ty 


the Statute againſt Priſoners eſcaping out of the 
Four-court Marſhalſea, and retaken, and the Pro- 
ceedings thereon, V. I. p. 332 to 335. —— Pro- 
ccedings againſt them, V. II. p. 370 to 375. 


Bail 
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340 A ſhort INDEX, &c; 
Bail On Wri Its of Err Or, See 8 


tor. 


Bailiff, w What, and how accountable =—— See Account 
per tot. 


Barony and Heme. How they are to ſue 


When the Action is to be brought by them jointly 
—— and when they may ſue ſeparately, V. I. 

5, 6, 92, 93. After the Death of the Feme, he 
may ſue for Rent due to her — 8 — V. II. p. 236. 


Barriſters, Their Qualifications, and when diſqualified, 


V. I. p 232 3 Have no Privilege, 
250. 


Bills of Coſt, How Attornies are to proceed to re- 


cover them, V. II. p. 252 to 256. See 2 


\ nics. 


"Bill of Exim tions; When firſt given, and 
P > 


by what Statute In what Caſes and to what 
the Statute extends The Proceedings thereon 
on a Trial at Bar, and on a Trial by N pri, —— 
How to proceed if the judge refuſes to ſeal it, or 
in Caſe he ſhould die The Judgment to be gi- 
ven, if allowed or over: ruled With ſeveral 
Matters of Practice and Law, relating to Bills of 
Exceptions and the Proceedings thereon, as well for 
the Plaintiff as for the Defendant, V. I. p. 336 co 


349+ 


Bond Creditors, The Statute ns to them, 


and their Proceedings againſt Heirs and Deviſees on 
Bonds by the Teſtators and Anceſtors, V. I. p. 103 
104, 105, 


C. 


2 


A ſhort INDEX, &c. 341 
5 | | 


Capias ad Satisfaciendum, win 
In what Caſes ——— how to be executed the 
Duty of the Sheriff thereon the various Pro- 
ceedings on this Writ —-- with ſeveral ſpecial Rules 
of Law relating thereto, V. I. p. 167. V. II. p. 
27, 137 to 142, and 370 to 378. See Execu- 


tions. 


Capras Quominus, In what Caſes, and the 
| Rules and Proceedings from the Arreſt thereon, un- 
til Bail de adjudicat feltvend be given, V. I. p. 14, 

and 25 to 58. | 


Cafſetar Breve. v. I pu. 


Ceps Cor "PUS The Proceedings on the Return of a 
Cepi Corpus, V. I. p. 31 to 35. See Capias Quo- 


minus, &C. 
Certiorari or Writ of Dimi- 
nution. See Error. 


Challen 8. Of Challenges to Jurors for what Cau- 


ſes — The different Kinds of Challenges — The 
Time for taking them -— The Proceedings thereon 
— And ſeveral ſpecial Rules and Caſes of Law re- 
lating to Challenges, V. I. p. 192, 209, 240 to 
254. Denſurrer to challenge, how to be de- 
termined, 249. 


Clergymen 3 In what Caſes not to be arreſted, V. I. 
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A fhort INDEX, Se. 


Commiſſion of Rebellion. ae 


of Contempt. 


Con ſulta tion 9 Writ of. See Probibition por tot. 


Contempt, Proceſs of. See Proceſs. 


Contem pL of the Court in beating or abuſing Perſons 


employed in ſerving its Proceſs, or contemning its 
Authority, and the Rules and Proceedings thereon, 
as alſo on other Contempts, Miſdemeanors and At- 
tachments for them, V. I. p. 82 to 86, and V. II. 


p. 338 to 340. 


Cor Oners. On n eft Inwentus or nulla bona, returned 


on meſne Proceſs, or Execution, a Writ may iſſue 
to the Coroner, and the Proceedings thereon, V. I. 
p. 40, 48, 49. The like on judicial Proceſs, V. II. 
P. 169. Venire facias to the Coroner, in what Cas 
es, V. I. p. 214, 215, 241, 252. | 


Corporations and Companies, 


Colts, 


How to be proceeded againſt, and how they are to 
proceed, V. I. p. 16, 87. How they are to bring 
Ejectments, V. II. p. 78. 


When firſt given In what Caſes, either for 


Plaintiff or D fendant, and the ſeveral Statutes re- 
lating thereto. V. II. p. 190 to 204. and p. 340 to 
351. How Coſts ſhall be aſſeſſel -- and At- 
tachment to iſſue of Courſe for them when awarded, 
Lid. 200, 201. If Infants ſhall pay Coſts, 
See Account, Arbitrament and Award, Attorney, 


| Demurrer, Diſcontinuance, Ejecment, Error, In- 


quiry, Fulgment, Nonſuit, Notices, Pleadings, Pro- 
ceſs, Scirs factas, Scire facias againſt Bail, Trial. 
Cove- 


ſs 


A ſhort INDEX, Ge. 343 


Covenant. The Proceedings on Actions on Bonds to 


perform Covenants, and the Statute relating there- 
to, V. I. p. 100 to 103. V. II. p. 338. 


Curia adviſar vult. tn fach Cafe, Copies of 
the Record to be prepared for the Court, V. I. 


p.17. 


2 od; 1 7H 9 When it ſhall or ſhall not take Place of an 


Etegit, V. II. p. 136. 
D. 


Dam 28085 What they ſigniſy in the Law, and the ſe- 


veral Significations in which they are taken, V. II. 
p. 204, 205, — Ss veral Caſes herein ſingle Da- 
mages are given by Statute, 205 to 210. — Where 
double Damages are given, 210, 211. — And where 
treble Damages are given, 211 to 216. — And ſome 
Rules of Law and Matters of Practice as to Dama- 
ges at Law, where they arc exceſſive or too imall, 
351, 352, 379 to 384, See Writ of Inquiry, Judg- 
ment, Trial, Verdi. 


eviſee of Lands in Fee-fimple, the Proceedings againſt 


them in Actions of Debt on Bonds and Specialties of 
the Teſtator, V. I. p. 103, 104, 105. 


Declaration 5 The Time Plaintiff has to declare in 
all Caſes — How Plaintiff is to manage, if Ap- 
pearance be by Defendant's Attornies — Or if the 
Action be joint, and but one Defendant appears — 
What Declarations are to contain — Inſtructions 
for drawing them, and for declaring in all Caſes — 

What Perſons may maintain Declarations — The 

Proceedings for the Plaintiff on filing the De- 

claration — How the Defendant is to proceed, if 
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A ſhort I N D E X, Ge. 


the Declaration be not filed in Time — Of amend- 
ing Declarations and Rules, and the Proceedings 
thereon, V. I. p. 88 to 106. — Of laying the Ye- 
nue in Declarations, 113. — The Duty of the 
Officer in reviving Declarations on popular Actions, 
or penal Statutes. 100. 


Declarations againſt Priſoners, 


And the Proceedings thereon, V. I. p. 105 to 110. 
See Goaler. | 


Demur rer. Demurrer what, — In what Caſes it lies 


— The different Kinds of Demurrers — The Rules 

and Proceedings on Demurrers, either by Plaintiff 
or Defendant, and on making up the Record, and 
arguing the Demurrer — And how the Judgment is 
to be drawn up, either for the Plaintiff or the De- 
fendant — With ſeveral Rules of Law and ſpecial 
Points of Practice, as alſo the ſeveral Statutes re- 
lating to Demurrers, V. I. p. 146 to 161. V. II. 
P- 352 to 354. See Pleadings. | 


D EDA 7/1 aut 5 And the Proceedings thereon, againſt 


Executors or Adminiftrators in all Caſes, 112 to 
118. 


Diminution, and Writ of Di- 


minution, In what Caſes, V. I. p. 348, 
and V. II. p. 10. 


Diſcontinuance; e Phintit is to dit 


continue his Suit, and in what Caſes, and on what 
Terms, V. I. p. 97, V. II. p. 354. ----- How he 
is to Proceed, if it be diſcontinued by his Neglect 
in proceeding for a Year and a Day, V. II, p- 
28. 


Diſtreſi 


A ſhort IN D E X, &c. 345 


Diftreſs infinite and Diſtringas 
ad reſpondendum againſt 


Peers and Corporations. 
| See CorpoAtations, Letter Miffive, Peers, &c. 


Diftringas ad Vendition', Ex- 


One ad. In what Caſes and the Proceeding, 
V. II. p. 118. 


Di{tringas Jurator, The Form thereof on 


Trials by Ni, prius in Counties of Cities, and Coun- 
ties of Towns, V. I. p. 190 to 195 — And allo 
on Trials in Counties, 200 The Meaning of 
this Writ, and the Proceedings on iſſuing it, 219, 
220 there may be Diſtringas alias and 
pluries, 219 — How it is to be teſted and return- 


ed on all Trials, 220, 221, 222. 


Diſiringas auper Hie. And the Rules and 


Proceedings thereon, and on the Alias and Plurias 
Difiring. and the Iſſues to be returned thereon, V- 


I. p. 34 to 36. 
E. 


Eje Ct ment, What, — The antient Method of pro- 


ceeding in it — The modern Method The 
Practice, ſeveral Rules of the Court and Proceed- 

ings where the Ejectment is on the Title, and on 
making an Entry to avoid a Fine, and Sealing a 
Leaſe on the Lands, and the Statute of Limitation 
as to this Action, V. II, p. 31 to 64 —— Meſne 
Profits how recoverable, 14:4. 59 to 62, 362 to 366, 
Of bringing a new or ſecond Ejectment, and the 
Proceedings, 64 to 68. 
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The ſeveral Rules, Practice and Proceeding: 
where the Ejectment is for Non- payment of Rent, 
1bid. p. 31, 64 to 74 And the ſeveral Statutes 
relating thereto, p. 93 to 107. 


The Proceedings on Ejectments in general, with 
ſeveral Matters of Practice, and Rules of Law re- 
lating thereto, V. I. p. 253, 355, and V. II. p. 


74 to 93. 


Some ſpecial Directions as to the Scrvice thereof 
in all Caſes, V. II. p. 37 to 39, 77 to 80, aud 
355 to 359. 


As alſo as to the Proceedings where the Eject- 
ment 1s for Part and Parcel, Lid. 80, 81. 


So where the Lands an in Cuſtodi am, 84, 85. 


Coſts in Ejectments in what Caſes given, &c, 
and how recoverable, Bid. 67, 68, and go to 94, 


319, 326, 344, and 348 to 351. 


Ejectment on an Elegit and the Proceedings there 
n p. 137 See Amendment, 
Bail, Coſts, Exccution, Judgment, Proceſs, Trial. 


2 Je #4 it 3 What, in what Caſes —— how to be execiited 


—- The Sheriffs Duty thereon —— The various 
Proceedings on this Writ in all Caſes Several 
Rules of Law, and ſeveral Statutes relating there- 
to, with ſome {pecial Obſervations on the ſaid Sta- 


tutes —— In what Caſes the Sheriff may or may 


not give an actual Poſſeſſion And of the Eject- 
ment where a legal Poſſeſſion only is given. and the 
Proceedings thereon —— Where a Cafe hall 
or ſhall not take Place of it And how the Te- 
nant by Eligit ſhall be ſaid to be ſeized, V. I. p. 
107, and V. II. p. 121 to 138, and 377. See 


Exccution. 


Elixrs, 
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Elisor $ 9 In what Caſes a Venire facias may iſſue to 


them, V. I. p. 214, 215, 241 Special Jury | 
where to be ſtruck and returned by them, and how 
they are to be choſen, V. II. p. 392, 393. 


Error and Writ of Error, wha, 


and in what Caſes a Writ of Error lies The 
Method of ſuing out this Writ The Time of 
giving Bail —— The Recognizanee and the Uſe of 
it — With the Practice, ſeveral Rules of the Court, 
Rules of Law, and Proceedings, as well for the 
Plaintiff as the Defendant, from the iſſuing of the 
Writ to the Judgment thereon, and the ſeveral Sta- 
tutes now in force relating to this Writ, V. I. p. 
321, and V. II. p. 3 to 31, 366 fo 369, and 370 
to 375. See Bail, Execution, Judgment, Scire 
factias. 


Evidence, Of the ſeveral Winds What ſhall or 


ſhall not be admitted as Evidence With ſeveral 
ſpecial Rules and Proceedings with regard to Evi- 
dence and the Examination of Witneſſes upon Tri- 
als at Law, V. I. p. 266 to 274, V. II p. 368 to 
371. See Frial, Witneſſes. 


Exchequer, is tnticuion and what AQions may 


or may not be brought in it, V. I. p 1, 2, 3, 


Execution, The ſeveral Kinds of Executions ifſuable 


upon Judgments, with ſome ſpecial Inſtructions for 
iſtuing the ſame, V. I. p. 257 to 172 -— What 
an Execution 1s, and how it differs from an Action, 
and the ſeveral Kinds, V. II, p. 107 to118 -—— 
Several Rules of Law on Executions in general. 
with ſeveral Statutes now in force relating thereto, 
Ibid. 148 to 171, and 370 to 378, See Award, 
Coſts, Ejectment, Error, Proceſs. 


Ny 
| 


Execu- 


348 A ſhot INDEX, Sc. 
Executor 85 How they are to ſue when there are two 


or more, and how Actions are to be brought againſt 
them, V. I. p. 592 - To have Action for Treſ- 
pals done to their Teſtator, &c. 7 And for 
Rent due to Teſtator, Tenant in Fee-ſimple in Tail 
or for Lite, 8 — When they may or may not be ar- 
reſted, 17, 18 — When they are, or are not to 
give Bail, 57 —— The Proceedings againſt them 
on a Devaſtavit, 112 to 118 In what Caſes 
liable to pay Coſts, V. II. p. 190, 198, and 201 
to 204. | | 


F. 


. 41 Code H 7 5 How Baron and Feme are to ſue — 


When the Action is to be brought by them jointly 
— And when they may ſue ſeparately, V. I. p. 


5, 6, 92, 93, 


Fiert facias, What =— In what Caſes =—— How. 


to be executed The Duty of the Sheriff there- 
on -——- The various Proceedings on this Writ in 
all Caſes, with ſeveral ſpecial Rules of Law relating 
thereto, V. I. p. 167, and V. II. p. 108 to 122, 
and 370 to 378. See Title, Execution. 


p ht; 


A - 
2 4 * Th - 8 * 
— = L * - N . COD A 8 A — 8 I . 
— N 2 . MOM. — | 3 — . 1 2 22 
ae — = x 15 2 8 "IS 3 3 _— x 9 "4 v vs i ö R —_— wm. 8 7 — 
3 — N . EE Foo eb oa. * — n 7 * rr VILE In TY. - SH, 
a+ C , 9 - * 9 * 1 — — = - — 1 * * * 4 1 - * Sas FL 5 wo _ L544 
> Vin — . fo „ CAS 2 n 0 LES, „ 22 es I, 3 = — wa - * e N. or AT. 
F = : * . e r 2 e 8 2 ne 3 A mT * us. ? 1 SZ - 
: 9 be 4 : = 7 G . C + Wt k. n 4 - & Ws = 
— i , L AS * . 2 1 y 2 * +2 3 : : 5 . . 
It * # . 2 C * N ae 7 7 - 2 wn 7 - 


* 


a _ 
* bs dT 
£4 
DNN &* "VS 2 . 
* — 


Fines, See Marſhal, Purſuivant, Sheriff. 
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Goaler, Their Duty on Copies of Declarations being 


delivered to them againſt Priſoners, V. I. p. 105 to 
110. See Declaration. 
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Habeas Corpus ad Reſponden- 


22 WI 9 The Nature and Deſign of this Writ 


and the Proceedings thereon, V. I. p. 105 to 111. 
See Declaration, Coaler. 


Habeas Corpus ad Satisfacien- 


dum, In what Caſes, V. II. p. 142, 378. 


Habeas Corpus ad Tellifican- 


dum, V. I. p. 266, ß 378: a 
Witneſs. | 


Habeas Corpus cum Cauſa, is uh 
Caſes it lies and the ſeveral Rules and Proccedings 
thereon both by Plaintiff and Defendanr in all Ca- 
ſes, and on the Writ of Procedendo, V. I. p. 172 
to 183, V. II. p. 377 to 379. See Amendment, 
Bail, Priſoners, Proceſs. a | 


Habeas Corpus ſuper cept, im ma 


Plurits, and the Proceedings, V. I. p. 31, 32, 33. 


Habeas Corpus Licet Languid, 


And the Proceedings, V. I. p. 31. 


Habere facias Pofſefſionem, wie 
it lies How to be executed The Sheriff's 
Duty thereon The Proceedings on this Writ — 


Wich ſeveral ſpecial Points of Practice and Rules of 
Law 
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Lay in various Caſes, relating to this Writ, V. II. 
p- 56, 57, 142 to 148. 


Heirs Not to be arreſted for the Debts of the Anceſtors, 


V. I. p. 17, —— Nor to give Bail, 57, — The 
Proceedings againit them in Actions of Debt on 


Bonds or er Specialties executed by their Anceſ- 
tors, V. I. p. 103 to 105. 


J. 


J deots, How they are to ſue, and how to defend, V. I. 
P, II. p. 236. 


Jeof alls. See Amendment and Feofail. 


I par lance, What, General and Special, and the 


Rules to be obſerved in Pleading, with Regard to 
Imparlances, V. I. p. 138 to 142. 


Infants, How they are to ſue, and how to defend, V. I. 


P. 4, 5» 92, V. . P 236, How, where they 
are Executors or Adminiſtrators, 157d. 237 to 239 — 
If Infants ſhall pay Coſts, 74:7. 201. In what Ce- 


ſes they may be arreſted and held to ſpecial Bail, 
V.1t: Þ: 330. | 


cee cum Gf 


Inj unction, How it affeQs Proceedings at Law, V. 
II. p. 383. 


Inquiry of Damages, wi e 
Writ. 


Inter- 
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J nter eſt, To be taxed by the Officer on Recoveries up- 
on ſingle Bills, V. I. p. 213. 


- | Interrogatories on Contempts. 
| See Contempts, 1ſues. | 


Judgment, What — The ſeveral Sorts of Judg- 


ments — Judgments by Conſent =— By Plea of 
Confeſſion —— In what Caſes the Death of either 
Plaintiff or Defendant, on Judgments interlacutory 
or final ſhall or ſhall not cauſe Abatement or be 
. Error — When and for what they ſhall be ſet aſide 
— and ſeveral Rules, Proceedings, and Matters of 
Law, and Practice relating to theſe Judgments, and 
the iſſuing of Execution thereon, V. I. p. 293 ta 
300 V. II. p. 383 to 391 — See Amend- 
ment, Bail, Zjedtment, Non prof. Oyer, Pleadings, 


* | Judgment by Default, arm therrocees- 

a | * ings thereon to Execution, as well where the Action 
is in Debt, as where it is in Caſe Covenant, &c, 
V. I. p, 167 to 172, 296. 


Judgment on Verdict, and theproceed- 


ings thereon to, Execution, V. I. p. 211, 296, 
297. 


Judgment acknowledged for 


Debt. The Courſe of acknowledging Judg- 


ments for Debt in all Caſes —— The Method and 
Proceedings on entering them where the Bond 1s 
executed in Term or in Vacation —— Or in the 
Abſence of the Barons When they may be en- 
tered after the Death of either Obligor or Obligee — 
May be entcred in Privilege Time — Execution a+ 
gainſt the Lands or Goods, and marked Writ agua 
the Perſon at the ſame Time, the Method and Pra- 


G x ecedings. 


"> "a 24 > 
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Lai in various Caſes, relating to this Writ, V. II. 
p- 56, 57, 142 to 148. 


Heirs Not to be arreſted for the Debts of the Anceſtors, 


V. I. p. 17, — Nor to give Bail, 57, The 
Proceedings againſt them in Actions of Debt on 
Bonds or er Specialties executed by their Ancel- 
tors, V. I. p. 103 to 105. 


115 


Ideots, How they are to ſue, and how to defend, V. I. 
Pp „„ „. 


Jeof alls. See Amendment and Feofail. 


1 par lance, What, General and Special, and the 


Rules to be obſerved in Pleading, with Regard to 
Imparlances, V. I. p. 138 to 142. 


Infants, How they are to ſue, and how to defend, V. I. 


Þ: 4+ 5+ 92, V.H-p.-230, How, where they 
are Executors or Adminiſtrators, 167d. 237 to 239 — 
If Infants ſhall pay Coſts, Eid. 201. In what Ca- 
ſes they may be arreſted and held to ſpecial Bail, 
V.. p. 336, | 


oer Court. . Hobs Cooper com confer 


I njunction, How it affects Proceedings at Law, V. 
II. p. 383. 

Inquiry of Damages, wi . 5 
Writ. 


Inter- 
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| ſt 3 | 
ntęreit, To be taxed by the Officer on Recoveries up- W | 


on ſingle Bills, V. I. p. 213. * 1 
i 4 


Interrogatories on Contempts. 
See Contempts, Nes. | 


J udgment, What — The ſeveral Sorts of Judg- | | 2 
| ments - Judgments by Conſent —— By Plea of iv 18 
Confeſſion —— In what Caſes the Death of either is | 


Plaintiff or Defendant, on Judgments interlacutory 
or final ſhall or ſhall not cauſe Abatement or be 
Error — When and for what they ſhall be ſet aſide 
— and ſeveral Rules, Proceedings, and Matters of 
Law, and Practice relating to theſe Judgments, and 


the iſſuing of Execution thereon, V. I. p. 293 ta 1 
300 V. II. p. 383 to 391 — See Amend- 7 
ment, Bail, Zjectment, Non prof. Oyer, Pleadings, i 
Judgment by Default, am weprocea- "| 
| ings thereon to Execution, as well where the Action . 
is in Debt, as where it is in Caſe Covenant, c. 1 
V. I. p, 167 to 172, 296. ſe 
| . 
Judgment on Verdict, au theproceed s | 
ings thereon to Execution, V. I. p. 211, 296, K f 
297. 11 
A+ ! 
Judgment acknowledged for * 4 


D ebt. The Courſe of acknowledging Judg- 


ments for Debt in all Caſes —— The Method and 
Proceedings on entering them where the Bond is 
executed in Term or in Vacation — Or in the 
Abſence of the Barons When they may be en- 


-r 
— — ; * * Ty 
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tered after the Death of either Obligor or Obligee — 5 
May be entered in Privilege Time — Execution a+ 1 
gainſt the Lands or Goods, and marked Writ againſt 3 
the Perſon at the ſame Time, the Method and Pro- s | 
: ky 3 


Gxz ecedings, 
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ceedings on aſſigning theſe Judgments — With ſe- 
veral Rules of Court, Rules of Law, Acts of Par- 
liament, Matters of Practice relating to theſe Judg- 
ments, and the aſſigning thereof, ſuing out Execu- 
tions, and the acknowledging Satisfaction thereon, 
V. I. p. 300 to PPP 2%, _ © 


How Purchaſers or Mortgagees are to be charged 
by theſe Judgments, V. I. p. 311. N 


How Negative Certificates are to be given, 76d. 


Jurors and | J ur Y, Their Qualification —- L 
A How puniſhable for falſe Verdict, or for Miſdemea- 5 

nours —— Who are exempt from 2 on Juries, L 

with ſeveral ſpecial Rules of Law, and ſeveral Sta- | 

tutes relating to Jurors in all Caſes, V. I. p. 254 to 

264, V. II. p. 391, 392, 393 and 424, See 


_ Challenge per tot. | 
| Special j ury, In what Caſes, and the Proceeding: | 
von returning and impanelling it, V. I. p. 264, 265, L 


266, V. II. p. 392, 393. 


K. 5 


The King. Ni prius not granted where the King is L 
Party without his ſpecial Warrant or the Aſſent of hi: 
Attorney, V. I. p. 185 —— Trial per Medictaten: 
Linguæ although the King be Party, 229 ——— L 
Challenge of Juror for the King, cauſe to be aſſign- 
ed and tried inſtantly, 253, 254 —— The King 
cannot be Nonſuit, but Plaintiffs in Actions Q 
may be Nonſuit, 283 —— And he who ſues for 
the King's Uſe to pay no Coſts, either on Nonſuit or a 
Verdict againſt him, 28 5, and V. II. 193 — T0 | L 
have the Benefit of all the Statutes of Fecfails, V. I. p- 
359 The King nor his Leſſee affected by the Statute 
of Limitation as to the Entry into Lands, V. II. p. 54 
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King's Debtor how far privileged as to his 
Perſon, Ibidem, 221 , 224. No Privilege to 
bar the King's Action, Ibidem, 224 —— Though 
Matter of Title be the Diſpute and the Defendant 
obtains a Verdict yet a new Trial ſhall be granted 
if the Strength of the Evidence lye the other Way 
if the Crown or the Revenue be concerned, {bidem, 


423. 


L. 
Languidus in Priſona. VL . 


Leading Order, From the Equity Side of the 


Court and the Declaration theroan,. V. I. p. 100. 


Law Ar por The OE allotted for then, 
: V.IL p.1 82. 


tha ad Shs Prikedingy Sion; . 
85 to 89. 


Liberty, How to 1 where a eien, to be Cant 
lives in a Liberty, V. I. p. 22, 23. 


Limitation 5 The ſeveral Statutes relative therete, as | 
to Entry into Lands, Actions of Debt, Caſe, c. 
and how to ſave an Action from the Statute, V. I. 


p. 8 to 14. 
Lunatick 85 How they are to ſue, and how to appear 
and defend, V. I. p. 5, 92, V. II. p. 236. 


- 5 


Gg 2 M. 


eb > i nm Ae as. 
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M. 


Mandavi Ballivo, In what Caſes and the Pro- 
ccedings thereon, V. I. p. 22. 


Marſhal of the Cour t, And the Pro- 


ceedings againſt him for Neglect of Office, V. I. p. 
37 to 41: 


Lord Mayor of Dublin, way te u. 


reſted, V. I. P · 19. 


M iſdemeanour © See Contempts. 


Motion, What = The different Kinds — In what Ca- 


ſes Notices is neceſſary — When to be made b 
Council, and when by Attorney — Some Inſtructi- 
ons as to making Motions, and the Days appointed 
for them, V. II. p. 178 to 183. 


Mutual Debts, And the Proceedings in ſetting 


one Debt againſt another in Pleading, V. I. p. 
134 


N. 


Ve KRecipiatur, In what Caſes and the Pre- 
ceedings thereon. V. I. p. 69, 70. 


NMient de Dire. se, Piu. 
V. / D E be F4 * See Pleadings: 


Ni 
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N 72 Pi. 72 S. The Original and Reaſon of the Inflitu- 


tion of the Trial by N print with the Proceedings 
thereon, in Counties of Cities and Counties 0 
Towns, and in Counties, and the Practice, and ſe- 


veral Rules relating thereto, 184 to 222. 


N 014 P Fr oe gun 5 The Attorney General may en- 
| ter it where the Suit is for the King, V. I. p. 285. 


Nt 22 Om: Fass 9 In what Caſes and the Proceedings 


thereon, V. I. p. 22. 


NV. OH P J of. For want of a Declaration, and the Pro- 
ceedings thereon, V. I. p. 93, 94, 95 — Non 
Pro/. ſigned irregular, Plaintiff may proceed to 
Judgment, V. II. p. 385. 


N onſuit, What, The ſeveral Caſes wherein Plaintiffs 
may be nonſuited with the Proceedings thereon, 
and ſeveral Matters of Practice and Rules of 
Law relating thereto, V. I. p. 209, 211, 282 
to 287. 


Notice of Motion, How to be drawn and 


ſerved in all Caſes — What to contain — and 

when to be diſcharged, V. II. p. 180, 181, and 
394 to 399 -—— Notice to take Money out of Court 
to be perſonally ſerved, Lid. 181. 


Notices of Traals, By Ni/ prius in the 


County of the City of Dublin, or County of Dub- 
Jin, or at the Aſſizes, V. I. p. 180, 181 —— The 
like on a Trial at Bar, 161d. 224 — The like on 
a Trial by Proviſa, Ibid. 226 — Of continuing 


Notices of Trial, V. II. p. 396, 397. 


Alſe 
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Alſo Notices of ſpeeding Writs of Inquiry of 
Damages, and continuing them, V. I. p. 169, 
V. II. p. 394 to 399. 
Alſo of ſpeeding Writs of Scire Fieri Inquir. 
V. II. p. 397. 


All Notices to be ſerved before nine o'Clock at 
Night, /bid. 398. 


Some general Rules relating to Notices and the 
ſerving of them in all Caſes, Vid. 394 to 399. 


O. 


Officers of the Court, How to be pre. 
| ceeded againſt, V. I. p. 17 —— Not to give Bail, 
50 — Sec Title, Attorney. 


Or iginal \ \ T1 t, None ſuch in this Court and how 
an Action is to be ſaved from the Statute of Limi- 
tations, V. I. p. 13. | 


Oyer of Bonds, What — [n what Caſes to 


be given and the Rules and Proceedings on 
demanding and giving Oyer, with ſome ſpecial 
Points of Practice and Law relating to Oyer, V. I. 
p. 163 to 167, V. II. p. 399 to 402 — Ses 
Judgment, Pleading.. 


P. 


Papiſts, In what Caſes the may or may not be Jurors, 
V. I. p. 207, 265. 


Paratum Habeo. v. I. p. i. 


Parſia 
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P arliament Men privileged from Arreſts, &c. 
during Privilege, V. I. p. 16 — The ſeveral Sta- 
tutes relating to the Parliament, Privileges of Lords 
and Commons, V. II. p. 215 to 22559 


P auper 9 Habeas Corpus cam Cauſa, not to iflue for 
Paupers, V. I. p. 180 To pay Coſts for not 

going to Trial, purſuant to Notice by Prowi/s, 226 

—— But not on Nonſuits or Verdicts againſt them, 

286. | 6; „„ 


Payment pleaded. e ie 


P ers and Pecrefles, How to be proceeded 
againſt, V. I. p. 15. 16, 85 to 8) —-— Where a 
Peer is a Party, a Knight to be returned of the Jury 
for Trial, or he may challenge if he neglects it, it 
ſhall not vitiate the Verdict, 253 Their Privi- 
lege by the ſeveral Statutes now in force relating 
thereto, V. II. p. 215 to 225 —— Iſſues on Diſ- 
tringas againſt a Peer, how increaſed, idem, 


417. 


Places priviledged. v . 25 


Plea. Rules to plead on Declarations —— Time Deſen- 
dant has to plead in all Caſes, and the Proceedings 
thereon, V. I p. g5 to 100 —— The many and 
various Kinds of Pleas, V. I. p. 114 to 135. : 


P leadings, What The various Sorts of Plead- 
ings Directions and Inſtructions for pleading 
in all Caſes Several Rules, Points of Prac- 

' tice, and of Law relating to Pleadings, V. I. p. 
113 to 163, and V. II. p. 402 to 409 —— Alto 
ſome ſpecial Caſes relating to double Pleading on the 


Statute, 4 and 5 An, ch. 10, Brit, and 6 Ann, 
143 * 2 8 ; < ch. 
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ch. 10, Ir. — And in what Caſes double Pleading 
ſhall or ſhall not be allowed, V. II. p. 408 to 415, 
See Amendment, Bail, Cofls, Demurrer, Juagment, 
Qyer, Trial, Venue. | | | 


Point r eſerved, Some Pales and Proceedings 
thereon, V. II. p. 425, 426. | 


FP oft be 9 What — The Proceedings in obtaining Judg- 


ment thereon — When and how amendable 
With the Rules, Practice and Proceedings relating to 
Poſteas, V. I. p. 210, 284 to 287. E 


Privilege and privileged Per- 


ſon Sg Wha are and who are not privileged 


from Arreſts, V. I. p. 15 to 20 — The ſeveral 


Statutes relating ta Parliament Privilege, V. II. p. 
215 to 225. | 


The Practice, Rules and Proceedings for and 


againſt Attornies, and Officers of the Court, Bi- 
dem, 225 to 251, 


Privy Counſeller 85 How to be proceeded 
againſt, V. I. p. 15, 16. 1885 


Proc edendo, . Writ of — In what Caſes it lies — 


and the Practice and Proceedings thereon, V. I. p. 


175 to 181, 182. 


P 1 oceed ings, In what Cafes amendable, See A- 


mendment and Jeofail per tot. 


Proceſs, Rules and Writs. Tie 


uſual Proceſs of the Pleas Side of the * a 


50 
% 
wo 
Ws'-- 
INE 
4 + 


. 


ZZ > 


£5 8 forved, V. U. P. 414 to 4927039 
E Contempt, * When, and 15 


| _ FE. the Probe rocee e ce 


AR Wh he Serfexn? at Arms! V. I. p. 72 to 
© 90 Tue Fees e — 81— 
e ferenèe of che Rega y of the Proceſs of Con- 
be 5 Officer, an Fly the ö thereon, 
to 817 . a — 


4 89895977 
1 


Proc 


I's 211 9 into 1 7 


P ſr ohibition, | Poon ae Courts it iſſues— 


M iſſug from. che Ex — In NN 
this Writ iſſues The Method of Appen 
for it —_— TRAM: and: Proceedings thereon, 


d on t e Writ of Conſu 
2 E Te 5 Ford een Ven chr 
Su with the ſeveral Statutes relating t 
25 SHE ibition and wh f Opnlltaton, V; pI 


FT *. *. I. p. 301 to 316, 
3 H of 7 Fan What, and how ae in- 185 
14 V. I. P. 134,135. . ety 72 


P. F o, .Tryal by. See Trial. 


P arſuivaut, 5 "ok the ks. IO him for 
Neglect of Office, V. I. p, 37 to 4 — A Rule 


C3 


ip Relation to his Fees, 38. wg © 
Quak ers Not to. ſwear, but rentals, he the Form 
of their Affirmation, V. II. p. 188, hs 


Quommns, What , ir i * the Sunriſe ot 


it that gives juriſdiction to Suits in the Exchequer, 


x between an and Party, V. 1 5 1, 2 ER. Nd 
e Wager 0 Law on e > ee Ca- 
A 5 pics Qu - „ 2 Fs 26; 
5 R. 2112755 110 


Rebutter, What. v. I. Pare ! 
Receiver, 5 DO ard how accountable See Mound 


per tot. 


H h i Re- 


er IN DE Neffe, 3589 


p. 14 — How Proceſs, Writs and Rules 


882 
"6 8 e 
— 1 2 
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Records, 10 what Caſes amenable. See Amondnert 
and Teofail per tot. $8 5 6 6 


Rejoinder, What, V. I. p. 120 =— The Time 


for rejoining <— The Proceedings in caſe the 
Defendant does not rejoin in Time What 
the Rejoinder is to contain Some Inſtructions 
relative to Rejoinders and, the Concluſion 


thereof, 144, 145, 146, 147. 
Dh mar gratis what is meaned by it, V. II. 
N 17 1 Y * 


Remanet- pro defect. Jurator. 
V. I. p. 223 — V. II. p. 302. 


Remiſit Dampna. vr f eo. 


Repleader, what — In What Caſes it lie 
_ the Judgment 2 * p. 5 162, 
27 4 
Replication, © Whit vl N 120 men The Time 


for replying === The Proceedings in Caſe Plaintiff 
does not reply i in Time What the Replication 
is to contain With ſome Inſtructions relative 


to . and the Concluſion thereof, 141 t 


R eſc Ol. "3 9 When 3 it may and when it may not be return- 
i 


ed, and the Proceedivgs, - V. . is 49, 50 — — — 
and V. II. p. 418, 419. 


Reſpondeas Ouſter, In what Caſe, V. I. P. 


116, 155. 
Reſtitution. See Nen Prof. and Execution. 


Revenue Officers, Exempted from giving 


Bail in Aon. 4 of T W or OE” on the 
Caſe, V. I. p, 60 


Rules and Or der 85 Service dee, how to 
be, V. II. p. 414 to 419. 


R. 


SED 


A ſhort INDEX, &c. 361 
R, | 


Scire facias to revive Judg- 


ments, What — When given === In 


what Caſes —— How to be proſecuted, with the 
Rules, Practice and Proceedings thereon, in all 
Caſes as well for the Plaintiff as for the Defendaer 
on reviving of Judgments, V. I. p. 317 to 329 
The Form of Pleas to all Scire facias's, 335» 
V. II. p. 371 ——— See Cofts, Error, Execution. 


Sci cire facias ad C omputandum. 


Sire 


See Account. 


facias againſt the Bail, 


In what Caſes —— How to be proſecuted —— 
With the Practice and Proceedings thereon, as well 
for the Plaintiff as for the Defendant and Bail, and 
the Time the Bail have to render or furretder the 
Principal, V. I. p. 329 to 337 — V. IL p. 
370 120 375. | 


Seamen, Free from Arreſts, in what Caſes, V. I. p. 


20, 21. 


Serjeant At Ar ms, And the Proceedings a- 


gainſt him for Negleat of Office, V. I. p. 37 to 
41 — A Rule in Relation to his Fees, dee Pro- 


ceſs of Contempt. 


ne at Law haue no Privilege, V II. 


P. 250. 


Sheriff, The Proceedings againſt them by Fines and 


8 for not returning Writs of Crpias Qus- 
minus and other meſne Proceſs, V. I. p. 29 to 51. 

The like for not returning Executions, or judicial 
Proceſs, See Title Execetion per tot. 

Sheriffs in all Caſes where they have not returned 
Writs, may be fined though ont of Office. V; Fe 
34. V IL p. 118. 

Some ſpecial Caſes relating to the Daty and 
Power of Sheriffs in the Execution of Writs, Ec. 


V. II. p. 419 ta 422. 
Soldiexs 


Z 
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Soldiers Free from auc in what Caſes, V. I. p. 20, 21, 
Solicitors. ot 8 

Su bmiſſion „enn Award. 
Snbpoena, And the Proceedings thereon —— And of 


the Ap CArance by the Defendant thereto, and the 
e ings thereon, V. I. p. 14 and bg to 73. 


Subpoena ad Teſtificandum. 1 


269, See Witneſſes. | 
SUPE rſede AS. See Audita Quer ela, 8 Erecution. 
Stur F ebut 7 27, What. V. I. P. 20. 
Surrejoinder, What, V. I. P. 120. 
Ti a J ES 5 On Trials at Bar, in what Caſes granted, with ſome 
ſpecial Rules and Caſes of Law relating thereto, & I. p. 


238 to 245. 


Tales de Circumſlantibus, OnTrialsby 


Ni prius in Counties of Cities and Counties of Towns 
and the Proceedings on the Award thereof, V.I. p. 180, 
187, 191, 192, 193 And alſo on Trials in Counties, 
with ſome ſpecial Law Caſes and Rules relatiug thereto, 205, 
238,10 245 — The Tales de Circumſtantibus is by the Sta- 
tute which gave the Trial by NM prius, at common Law 
it was by Writ of Decem Tales octo Tales, &c. and to it is 
ſtill on Trials at Bar, 238, 239. 


Tender 9 Plea of, And the Proceedings, V. I. p. 123, 140. 


Tr averſe, What, and the Meaning and Intent thereof 

in Pleading, and the Rules to be obſerved in tzking a 
Traverſe, V. I. p. 137, 138, 

Pr jal, A Definition of it — and of Trials by N:/f prizs in 

Counties of Cities and Counties of Towns — And alſo 


of 
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of Trials in Counties, and the Method of pr roceeding on each 
with the Practice and feveral Rules relating therero, 183 
10 222. 


of Trials at Bar and the feveral Proceedings thereon, 
V. I. p. 222 to 225 — See Tales, 


Of Trials by Proviſo, and the Proceedings Gerben, v. 
I. p. 206, 225 to 225 10 227 V. II. p. 397. 


Of Trials per Medietem Lingnæ, in what Caſes, and the 
Proceedings thereon, V. I. p. 227 to 23g. | 


Of Trials upon Leading Orders, and the Proceedings 
thereon, VI p 232 to 230, and the Form of the Decla- 
ration thcreon, 236. 


Tr ial, When a Trial ſhall be put off for 1 3 Sa a material 


Wiel, V. I p 269, 273—V. II p 423, 424 New Tri- 
al, in what Cates, {6:4 p 275 to 279, 345 and 422 to 429. 


Tr IOTS To try Challenges to Jurors, and the Proceedings, 
V. I p247 to 252. 


V. 


Lenditiont E xponas, In what Caſes and the 
Proceeding, VII P 118. 


4 Ale fac iq * 5 On Trials by Nif prius in Counties 
of Cities and Counties of Towns, V. I p 189, 190 —— 
As alſo on Trials in Counties, 198, 199 — The Mean- 
ing and Purport of this Writ, and to whom to be directed, 
213, 214 New Venue, in what Caſes, 205, 266. 
217,218 — V. IIp 327=— May be directed to the Coro- 
ner or to Elizors, and in what Caſer, VI p 214, 215 — 
In what Caſes it is to be ſpecial, V. II p 392, 393 —— 
And how it may be altered if erroneous, V I P 217 — 
Sce Coroners, Elixors, Trial. 


Venire 


. ; 
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/ Full“ 7 Directions for laying it in all Caſes, and when it 
| may be changed, and when not, with ſome Rules of Prac- 


tice and Law relating thereto, V. Ip IO tO 113, V. II 
p 498 to 429 —— See Amendment, Fury, Trial. 


Venire facias ad C. omputandum. 


See Account. 


Ver dict, What — The ſeveral Sorts — In what Ca- 


ſes amendable for what to be ſet aſide, and the Pro- 
ceedings thereon with ſeveral Rules of Law relating 
to Verdicts, V. I p 209, 274 to 270 —-V. II p 392, 393, 
and 429 to the End See Amendment and Feofail, 

Damages, Trial. | | 


Special Ver dict, What — Proceedings on ſet. 


tling it, and in preparing for arguing it, V. I p 157, 279 


View, In what Caſes — The Time for praying it, and the 


Proceedings thereon on Trials by Niſi prius in Counties 
of Cities and Counties of Towns, V. I p 140 1959 —— 
As alſo on Trials in Counties, 203, 204, V. I p 426. 


Umpirage. See Arbitrament aud Award. 


Hoi Dire, On Explanation of it, V. I p. 270. 


W. 


W Ager of Law. No Wager of Law in the 
Exchequer, and why, V. Ip 2. 5 | 


V y itn elles. Who may or who may not be Witneſſes — 


The Method of compelling them to appear on Trials, _ 
| | the 
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the Remedy againſt them for Non-attendance, and the 
Proceedings on Trials with regard to them, with ſeveral 
' Rules of Law relating thereto, V I p 266 to 274 — 
In what Caſe a Witneſs may be examined de bene e/ſe at 
Law, 274 — See Evidence. e I 


Writs. See Proceſs. 
Writ of Diminution. $ bine. 


Writ of Inquiry of Damages, 

Ih what Caſes before whom to be executed 

May be ſet aſide for ezceſſive or too; ſmall Damages, and 

the Rules, Practice and Proceedings in theſe ſeveral Caſes, 

V. I p 169 to 172, 293, and V. IE p379 to 384, and 

394 to 398 See Amendment, Coſts, Damages, 
Judgment, Notice. | | 


Writ of Privilege. $ wm, dr 


4 


Had an Index prepared much fuller than this, 

but it would have ſwelled this ſecond Volume to 
much too large a Size, and as there are marginal 
Notes all through the two Volumes, I thought it not 
ſo neceſlary. —— The ſeveral Rules of the Court 
are diſpoſed under their proper Heads, and are 
pointed out in large Characters in the Margin, the 
collecting of theſe alone took up many Months, 
having taken them from the Year 1650. And as the 
Rule books were not alphabetted until the Year 
1714. I had Sixty-four Years to ſearch for theſe 


Rules Page by Page — Theſe Rules alone veg 
worth 


466 


worth the Subſcription, they were never collected, 


5 


nay not even known before. What a poor Sub- 
ſcription has been made, and how ſhort what has 
been already collected is, of the Expence of Pub- 


liſhing, I refer to the Printer of theſe Volumes, 
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